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A Profession in Danger 

Compliments to John Harkness, 
Jr., for his article, “Preserving Our 
Profession” (June). 

It is important for each and every 
attorney in this state and country to 
have a conscious understanding of 
the fact that our profession is in 
grave danger of being engulfed by the 
forces of disintegration that now per- 
vade our society. It is important to 
know that our entire judicial system 
is subject to the same fate. It is im- 
portant to realize that, like doctors, 
we have abandoned the principles 
and ideals which make us a profes- 
sion and that we are now selling our 
souls to the buck. 


JACK R. NAGELEY 
North Bay Village 


The Public Perception 

In his article, “Stand Up!” (July/Au- 
gust), President Coker acknowledges 
that 80 percent of the public lack 
trust and confidence in the system 
of justice and that 41 percent believe 
the system is too complex. His two- 
fold solution is to educate the public 
(“communicate to the public what we 
are about”) and to act with profes- 
sionalism (“make sure professional- 
ism is pervasive in all of our endeav- 
ors”). His objective is to change the 
public perception of lawyers and the 
legal system. It is worth noting that 
he uses the word “perception” six 
times in his article. 

President Coker’s underlying as- 
sumption seems to be that the 
public’s attitudes toward the legal 
system and the legal profession are 
unwarranted. In making this as- 
sumption, he may be giving the 
American people less credit than 
they are due. Perhaps 80 percent of 
the people in the surveys he cites are 
not wrong. Perhaps—just perhaps— 
they have good reasons for lacking 
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trust and confidence in the system 
of justice. Many of them may be 
aware that our criminal justice sys- 
tem is inundated with an unprec- 
edented flow of cases and that our 
civil justice system is bogged down 
with archaic and costly pretrial dis- 
covery procedures that delay and 
frustrate the ultimate adjudication 
of litigants’ grievances by interpos- 
ing endless depositions, interrogato- 
ries, document demands, and proce- 
dural motions. If so, public relations 
campaigns and self-laudatory rheto- 
ric about “the good deeds lawyers do 
in our communities” will accomplish 
little. What is required is not further 
efforts to burnish the image of the 
legal profession but rather serious 
efforts to reform the system so that 
it serves the needs of individuals ef- 
ficiently, fairly, and with common 
sense. 


FRANK J. CONNORS 
Cambridge, MA 


Creative Application 
of Hearsay 

The article, “Evidentiary Trends in 
Domestic Violence,” by Judge David 
Gersten (July/August), which among 
other things discusses creative appli- 
cation of hearsay exceptions in cases 
involving charges arising from do- 
mestic violence, is worthy of com- 
ment. 

The article gives various reasons 
why an alleged victim might refuse to 
testify in court, such as fear of reprisal 
by the defendant and because, as the 
judge puts it, “many victims are lulled 
by the siren song of the apology, only 
to suffer from a more violent attack 
when the cycle repeats.” These ex- 
amples certainly exist. 

However, it should also be noted 
that an alleged victim may not tes- 
tify at the trial because he or she may 
in fact have either highly exagger- 
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Oath of Admission 
to The Florida Bar 


The general principles which should 
ever control the lawyer in the prac- 
tice of the legal profession are 
clearly set forth in the following oath 
of admission to the Bar, which the 
lawyer is sworn on admission to 
obey and for the willful violation to 
which disbarment may be had. 

“| do solemnly swear: 

“| will support the Constitution of 
the United States and the Constitu- 
tion of the State of Florida; 

“| will maintain the respect due to 
courts of justice and judicial offic- 
ers; 

“| will not counsel or maintain any 
suit or proceedings which shall ap- 
pear to me to be unjust, nor any 
defense except such as | believe to 
be honestly debatable under the law 
of the land; 

“| will employ for the purpose of 
maintaining the causes confided to 
me such means only as are consis- 
tent with truth and honor, and will 
never seek to mislead the judge or 
jury by any artifice or false state- 
ment of fact or law; 

“| will maintain the confidence and 
preserve inviolate the secrets of my 
clients, and will accept no compen- 
sation in connection with their busi- 
ness except from them or with their 
knowledge and approval; 

“twill abstain from all offensive per- 
sonality and advance no fact preju- 
dicial to the honor or reputation of 
@ party or witness, unless required 
by the justice of the cause with 
which | am charged; 

“| will never reject, from any consid- 
eration personal to myself, the 
cause of the defenseless or op- 
pressed, or delay anyone's cause for 
lucre or malice. So help me God.” 


ated or entirely fabricated the charge 
of domestic violence. It is not hard to 
imagine such a scenario: a boyfriend 
or girlfriend, husband or wife, be- 
lieves that their partner is seeing 
someone else. Desiring a way to get 
back at the mate, the aggrieved part- 
ner starts a fight, then calls the po- 
lice. After their significant other is 
hauled off to jail, the alleged victim 
realizes that they should not per- 
petuate the fraud, and refuses to tes- 
tify, or testifies in favor of the defen- 
dant. 

I respect the ardor Judge Gersten 
brings to this area when he says that 
“the future of how states answer the 
challenge of adapting hearsay excep- 
tions to domestic violence will have 
a great impact on the success or fail- 
ure of domestic violence prosecu- 
tions.” To me, however, I think our 
first concern should be with the Con- 
stitution, not with the state’s prob- 
lems of proof. “Creativity” in apply- 
ing hearsay exceptions is, I fear, just 
another way of dispensing with the 
time honored protections all of us 
thought we enjoyed if we are hauled 
into court and charged with a crime. 
I believe this is creativity with a pas- 
sion, a passion for crime fighting. 
This type of passion has given us 
cases such as Williams v. State, of 
which I was counsel for Mr. Williams 
on appeal and which is discussed 
below. At the beginning of our repub- 
lic, however, that passion was 
checked by a greater passion, a love 
of liberty, and a well-justified skepti- 
cism of the state and its power. It is 
this love and skepticism that should 
be our guides in this area of law. 

The article also omits two signifi- 
cant cases that bear directly on this 
area. In Santiago v. State, 652 So. 2d 
485 (Fla. 5th DCA 1995), the Fifth 
District reviewed Santiago’s convic- 
tion for attempted murder, a charge 
which arose from Santiago’s alleged 
attack on his girlfriend. The only evi- 
dence against Santiago was the in- 
culpatory statement made by the al- 
leged victim prior to trial. At trial, 
the alleged victim exculpated 
Santiago who nevertheless was con- 
victed. The Fifth District reversed, 
holding that where the only evidence 
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of guilt is a prior inconsistent state- 
ment of a state witness, as a matter 
of law the evidence is insufficient. 

In Williams v. State, 23 Fla. L. 
Weekly D75, an opinion filed New 
Year’s Eve 1997 by three of Judge 
Gersten’s colleagues on the Third 
District, the court held that even if 
the only evidence against the defen- 
dant is a prior inconsistent state- 
ment, or statements, a conviction will 
be sustained if the prior inconsistent 
statement can also be characterized 
as an “excited utterance.” (The case 
elicited three opinions from the Third 
District, the first reversing the con- 
victions and remanding for dis- 
charge, the second affirming all his 
convictions, and the last affirming all 
but one.) 

In essence, then, in the Third Dis- 
trict a person can be convicted exclu- 
sively on the basis of a pretrial state- 
ment, which the maker later 
contradicts at trial. The Florida Su- 
preme Court denied review, and the 
opinion is now the law in the Third 
District. 

I wish Judge Gersten, or for that 
matter any judge at all, would have 
addressed how the Santiago opinion, 
and the Moore case cited therein, can 
be squared with the Williams opin- 
ion. I don’t think it can. As a practic- 
ing lawyer, I would like a better way 
to explain his fate to my former cli- 
ent, Mr. Williams, than to say, “Well, 
if you had been arrested in Daytona 
Beach in this case, you would have 
probably been acquitted by the trial 
court, and had you been convicted, 
your conviction would surely have 
been reversed. But you had the bad 
luck to be arrested in Miami, where 
the law is not the same.” 

Judge Gersten makes the excellent 
suggestion that an alert attorney 
should master evidentiary nuances 
which are unique to domestic vio- 
lence cases. Given the state of the law, 
and particularly the stark and for 
now unresolved conflict between 
Santiago and Williams, that task 
may be tougher than Judge Gersten 
imagined. 


LEONARD J. COOPERMAN 
Miami 
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Lawyers Must Publicly Promote 
the Values of the Constitution 


awyers have a special rev- 

erence and respect for the 

constitution—whether fed- 

eral or state constitution. 
Those documents are the wellspring 
of our individual rights and respon- 
sibilities in a democracy. Our consti- 
tutions are the foundations for all 
laws, rules, and procedures in the jus- 
tice system. And as importantly, 
those revered documents embody not 
only the Founding Fathers’ vision for 
democracy, but also subsequent gen- 
erations’ expression for change. In 
other words, our constitutions are liv- 
ing documents, protecting the tradi- 
tional values of a self-governing de- 
mocracy but adapted to the modern 
political and social milieu. 

The citizens of Florida have a 
unique and weighty opportunity to 
make relatively widescale changes in 
Florida’s Constitution. Thirteen 
amendments and revisions will be on 
the November 3 general election bal- 
lot, embodying 35 changes to the 
state constitution. It is important to 
the well being of our state that citi- 
zens understand the relevance of the 
proposed changes and then vote their 
conscience—knowledgeably and ra- 
tionally. It is especially important 
that the voices of a broad spectrum 
of our citizenry be expressed through 
the vote. Special interest votes cast 
on a handful of issues, combined with 
voter apathy or ignorance, would re- 
sult in a devastating impact on the 
law and the general public good. 

This issue of the Bar Journal pro- 
vides an in-depth examination of the 


proposed changes 
to the Florida 
Consitution as 
well as a review of 
the process of how 
these proposals 
made it to the bal- 
lot. 

A poll con- 
ducted in Florida 
during mid-July indicated that some 
88 percent of likely voters had not 
“seen, read, or heard” about any of 
the amendments—despite the con- 
tinuing news coverage of the Consti- 
tution Revision Commission, which 
held 12 public hearings and dis- 
cussed, debated, and voted on recom- 
mended changes over the course of a 
year! Pollsters say people are likely 
to vote “no” on amendments they 
don’t understand. Special-interest 
groups on both sides of the amend- 
ments/revisions are spending huge 
amounts of money seeking to influ- 
ence the vote. The Florida Bar has 
taken no position on the amend- 
ments and revisions, except for Revi- 
sion 7 which deals directly with the 
administration of justice. (See box 
below.) 

Therefore, I am calling on the law- 
yers of The Florida Bar to publicly 
promote the values of the constitu- 
tion. In formal meetings of commu- 
nity groups and in informal social 
situations, lawyers must speak up 
concerning the role of the constitu- 
tion in the law and life of society. 
Lawyers must preach and teach 
about how important it is for each 


this process to be reversed; 


Qualifications Commission. 


The Florida Bar endorses passage of Revision 7, which: 


¢ Shifts the major costs of Florida’s judicial system from the counties to the state, 
freeing more local revenue for local purposes; 

¢ Allows voters, at a local election in the year 2000, to decide whether to maintain 
the election system for trial judges in their own county or judicial circuit, or to have 
them appointed by the governor under a system of merit selection. Also allows for 


¢ Increases county court judges’ terms from 4 to 6 years, consistent with circuit judges; 
¢ Corrects a glitch on the staggering of terms for Bar appointees to the Judicial 
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citizen to express his or her informed 
choice on each of the proposed 
changes. And lawyers must share their 
experiences and perspectives with 
laypeople as a means of enlightening 
them about the role of lawyers and the 
reverence lawyers have for the values 
enshrined in the constitutions. 

The Florida Bar is doing what it 
can to carry those messages to the 
general population. To educate the 
public, the Bar has produced an un- 
biased 10-minute videotape outlining 
the amendments and urging citizens 
to vote knowledgeably. The video is 
being shown to jury pools through- 
out the state. At the time of this writ- 
ing the Bar is working with the Con- 
stitution Revision Commission in 
possibly publishing a 20-page tabloid 
newspaper supplement inserted in 
all the major daily newspapers and 
over half the other daily newspapers 
in the state—explaining in an unbi- 
ased, nonadvocacy manner each of 
the 13 proposed amendments/revi- 
sions. The Bar’s Speakers Bureau is 
in the process of giving speeches to 
civic, community, and education 
groups around the state. The Bar 
News and the Journal have provided 
a wealth of information for lawyers 
to use in“spreading the word” of civic 
responsibility—which is, “vote.” 

Ultimately the success of the Bar’s 
educational and informational efforts 
rests on its tens of thousands of mem- 
bers imparting their unique knowl- 
edge of the legal system, instilling a 
reverence for the constitution, and in- 
spiring civic participation in consti- 
tution revision. I wish you well in 
your mission. Good government and 
an effective justice system depend on 
your collective efforts. 


Howarp C. CoKER 
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Executive Directions 


The Florida Bar’s Proper Role 


in the Constitution Revision Process 


his special issue of the Bar 
Journal represents the cul- 
mination of almost two 
years of The Florida Bar 
working closely with the Constitu- 
tion Revision Commission and the 
steering committee that helped map 
out the commission’s procedures. It 
was at the organizational meeting of 
the steering committee that the Bar 
first offered its assistance to the com- 
mission, both in providing research 
and other unbiased technical help as 
the commission’s study was under 
way, and in helping to educate the 
public once the commission’s work 
product was finalized for the ballot. 

It was gratifying for The Florida 
Bar to be recognized at that first 
meeting by Board of Regents Chair 
Steve Uhlfelder, the former Bar 
Board of Governors member who 
served as executive director to the 
1978 Constitution Revision Commis- 
sion, as one of a very few organiza- 
tions that supported the work of the 
commission during the review pro- 
cess and as public opinion was form- 
ing prior to the election. 

As President Coker notes in his 
column this month, this is the Bar’s 
proper role. As lawyers we are 
uniquely qualified opinion leaders 
who will be asked by our friends and 
neighbors to help them understand 
the Revision Commission’s process 
and its proposals. 

It is for that reason that we have 
been working so closely with the com- 
mission at the Board of Governors 


level, through the special Constitu- 
tion Committee chaired by board 
member Sammy Cacciatore, Jr. of 
Melbourne and the Communications 
Committe chaired by board member 
Mike Stafford of Garden City, New 
York; at the section level, with many 
of our sections sharing their expertise 
by researching questions posed by the 
commission; and at the staff level, 
where we have tracked the delibera- 
tions of the commission in the Bar 
News, worked with the commission 
on two previous issues of the Jour- 
nal (first discussing proposals likely 
to be brought before the commission 
for consideration, and later discuss- 
ing the process and progress of the 
commission’s work), posted informa- 
tion about the revision process on our 
Internet site, and provided other sup- 
port to the commission as appropri- 
ate. 

Now, with the decisions of the elec- 
torate one short month away, we have 
entered the final phase of assisting 
the commission: helping voters to 
understand the rationale behind pro- 
posals of the commission, so that they 
might cast more informed ballots on 
November 3. 

One key to that effort has been the 
production of a videotape explaining 
each proposal and giving an overview 
of the revision process. Scripted by 
Jerry Butterfield, our director of pub- 
lic information and bar services, the 
tape was mailed to all chief judges 
and clerks of court, along with a let- 
ter from Chief Justice Harding en- 
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couraging the courts to show the tape 
to jury pools and otherwise to make 
it available to citizens interacting 
with the courts. The tape has been 
well-received, with a number of 
courts asking for additional copies. 

The video also has been shared 
with public interest groups such as 
the League of Women Voters, with 
television station public affairs direc- 
tors throughout the state, and with 
members and staff of the Constitu- 
tion Revision Commission. 

President Coker also has asked 
each member of the Board of Gover- 
nors to stand ready to speak to civic 
groups and other organizations about 
the commission’s work, and to recruit 
other speakers within their circuits. 
So far we have provided background 
information and copies of the video- 
tape to 82 volunteer speakers, and 
have booked more than 50 speeches 
to groups ranging from the Key Largo 
Chamber of Commerce, to the Space 
Coast League of Cities, to the Pilot 
Club of Marianna. 

I hope you agree that your Bar has 
properly discharged its duty to pro- 
mote understanding of our constitu- 
tion, and equally hope the pages that 
follow help you to join in that effort. 


JOHN F. HARKNESS, JR. 
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Major Harding 


Chief Justice of the Supreme Court of Florida 


A teacher, scholar, and veteran trial judge will lead 
Florida’s courts into the new millennium. 


STEPHEN GRIMES, at the July 1 
investiture of Chief Justice Major B. 
Harding, told the story of a Latvian 
judicial delegation that recently vis- 
ited Florida’s highest court. As the 
visitors were leaving, the former chief 
justice recalled, one turned to Grimes 
and asked, “I understand why you 
have a chief justice — but why do you 
have a justice major?” 

That the anecdote was shared dur- 
ing a formal court ceremony, with of- 
ficials from the highest levels of gov- 
ernment in attendance, tells quite a 
bit about Major Best Harding, who 
now leads Florida’s court system. He 
is known for his easy-going manner, 
a low-key style friends say reflects 
his humility, and also for his sense 
of humor. (For the curious, Major is a 
long-standing name on his mother’s 
side of the family, and his maternal 
grandfather was named Major Best.) 

But the Latvian visitor got the title 
wrong. It would be, perhaps, more 
accurate to refer to Harding as a jus- 
tice-teacher, both by inclination and 
example. Teaching, whether it be tak- 
ing inner-city youths camping as part 
of a special program, as the first dean 


of the Florida Judicial College or for 
decades in Sunday school classes, has 
been a theme of Harding’s long pro- 
fessional and personal careers. The 
professional sector has included stints 
as a military lawyer, prosecutor, pri- 
vate practitioner, juvenile court judge, 
highly regarded circuit court judge 
and Supreme Court justice. 

“T think that teaching is one of his 
gifts,” said Harding’s wife, Jane. “He 
teaches Sunday school, and he al- 
ways enjoys it when the justices 
teach in public schools during Con- 
stitution Week each year. He was the 
first dean of the Judicial College, and 
then came back in 1984 and was dean 
up until his first year on the Supreme 
Court.” 

“He was helpful to me and other 
young judges over there when we 
were struggling to learn how to be 
circuit judges,” recalled former state 
senator and former fellow Fourth 
Circuit Judge Mattox Hair. “He was 
a great teacher. I used to go sit in his 
courtroom and watch. He was pretty 


by Gary Blankenship 
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firm and rigid, but never really 
harsh; always respectful of the law- 
yer and the clients.” 

Another example: Harding has 
made continuing and expanding 
court education programs about the 
legal system one of the priorities of 
his administration. 


MaJor Best HARDING was born 
on October 13, 1935, in Charlotte, 
N.C., the youngest of the three sons 
of William T. Harding, Jr., and Alice 
Best Harding. “I don’t know if I was 
an accident or an afterthought,” the 
chief justice jokes, noting he came six 
and seven years after his brothers. 
His father ran a sales and consult- 
ing engineering firm, specializing in 
steam heat and hot water. “His motto 
was ‘We keep others in hot water,” 
Harding recalled. He attended pub- 
lic schools in Charlotte through high 
school, recalling, with brevity, that 
his main interest was “lunch.” Well, 
not exactly. “In junior high school for 
two years I struggled to learn how to 
play the bass fiddle, but upon going 
to senior high school, I left that en- 
deavor behind me,” he said. He also 
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began cultivating tennis, a life-long 
passion, on city courts near his home. 


AFTER HIGH SCHOOL, Harding 
considered several universities but 
chose Wake Forest, which was the 
most personal and positive in its con- 
tacts. “Also, I think that there was a 
divine plan for me to meet my wife, 
who came as a student the following 
year,” he added. 

In college, Harding joined the 
ROTC as well as the Sigma Chi and 
Phi Delta Phi legal fraternities. He 
was a member of the Scabbard and 
Blade Honorary 
Military Frater- 
nity. He thought 
he might want to 
be a doctor, but 
was dissuaded by 
the math and sci- 
ence courses re- 
quired. 

It was in his 
junior year he be- 
gan to worry 
about his career, 
and Harding con- 
sulted his 
father’s boyhood 
Raleigh neighbor, 
who happened to 
be a law school 
dean. He re- 
turned to Wake 
Forest and en- 
tered a program 
that allowed him 
to begin taking 
law courses dur- 
ing his senior year. 

In the meantime, he had met Jane. 
It happened the day before classes 
started for his sophomore and her 
freshman year at Wake. (At that time 
Wake Forest was actually in the 
small town of Wake Forest, near Ra- 
leigh. Between his junior and senior 
years, it moved to its present loca- 
tion in Winston-Salem.) The two were 
attending a picnic sponsored by the 
Westminster Fellowship, an organi- 
zation for non-Baptist, non-Catholic 
Wake students. 

As Jane Harding recalls, eyes twin- 
kling, “I met him while he was hug- 
ging another girl.” It turned out it 


MAJOR AND JANE HARDING met at a Westminster Fellowshi 
Wake Forest. When he asked to see Jane Lewis at her dorm the next day he was told he would have 
to be more specific — they had three Jane Lewises, “and they weren’t going to parade them.” This 
December they will celebrate their 40th wedding anniversary. 


was a high school classmate who rec- 
ognized Harding and came up to give 
him a hug, but as Mrs. Harding said, 
“T still tease him about it.” 

It wasn’t the girl in his arms who 
made the impression on the future 
chief justice, though. He recalled go- 
ing to Jane’s dorm the next day, and 
“I said, ‘I would like to see Jane Lewis, 
and they said, ‘We have three Jane Le- 
wises.’ So I said, ‘I would like to see 
the short, dark-haired one, and they 
said, ‘We have two of those.” And they 
weren’t going to parade them for me.” 

Attacking it like a legal problem, 


Harding went to do some research- 
ing, waiting for a friend who knew 
Jane. The friend finally showed up 
to let the young man know the Jane 
he was interested in was from 
Florida. “So I went back to the dorm 
and said, ‘I want the Jane Lewis from 
Florida,’ and they said, ‘We have only 
one of those.” 

They were married in December of 
1958 while Harding was a senior in 
law school and Jane was working as 
a teacher. Harding said, “I took my 
final exams for the first semester of 
my senior year that January and 
made my best grades ever. All my law 
professors asked Jane why she hadn’t 
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during his junior year at 


gotten me to the altar earlier.” 

Harding had left the ROTC after 
his first two years in college, but re- 
turned during law school, knowing 
that he would be called to active ser- 
vice after graduation and that by 
being in ROTC he would be assigned 
to the Judge Advocate General’s of- 
fice. It turned out to be a fortunate 
move in many ways. 

There was a delay of several 
months before Harding was taken 
into the Army. He had passed the North 
Carolina bar in 1959, but filled the time 
by helping out at the law practice of 

father, 
David Justin 
Lewis, and 
brother, Giles 
Lewis (now a 
retired Fourth 
Circuit judge), 
in Jacksonville. 
He used the op- 
portunity to 
pass the 
Florida bar 
exam in 1960. 
Their first 
child, Major, Jr., 
was born in 
Jacksonville in 
February 1960. 

As for his 
Army service, 
it pointed the 
future justice 
toward his 
preferred field 
of law. “I had 
thought I 
would do some sort of business or 
trust law; I think the idea of trial 
work was rather intimidating while 
I was in law school,” the future chief 
justice said. “Yet when I got out of law 
school and went into the Army, I re- 
alized that was an area I really loved. 
I could not imagine not being in 
court.” 


HARDING WAS ASSIGNED to Ft. 
Gordon, near Augusta, Georgia. In 
the JAG office, he handled mostly 
general courts martial, usually rep- 
resenting the defense. Both Harding 
and his wife have fond memories of 
his two years in the Army. Jane re- 


: 


called they met future Florida Attor- 
ney General and now Third District 
Court of Appeal Judge Robert Shevin 
when he came to Ft. Gordon to do his 
U.S. Army Reserve duty. 

Their second son, David, was born 
in Augusta; daughter Alice was born 
in 1966 after they returned to Jack- 
sonville. (The Hardings now have 
eight grandchildren. Major, Jr., and 
his wife, Liz, live in Jacksonville. 
They have four children, and Major 
is president of a contracting firm. 
David, a Presbyterian minister, lives 
in Augusta, Ga., with his wife, Lynn, 
and two daughters. Alice and her 
husband, Terry Sanderson, live in Or- 
lando. She is a full-time homemaker 
and mother to a daughter and son.) 


WHILE IN AUGUSTA, the Hard- 
ings met Harry Gaines, then in the 
military police and who was shortly 
to play a decisive role in Harding’s 
career. “We became very close at that 
time,” said Gaines, noting that like 
Jane Harding, he hailed from Jack- 
sonville and that gave them common 
friends. “Instead of the Officers’ Club, 
it was nice to go over to their house 
and have a meal and rock on their 
porch.” 

They continued to correspond af- 
ter Gaines left the service and took a 
job as a prosecutor with Eddie Booth, 
the county solicitor for Duval County. 
The county solicitor, a precursor to 
state attorneys, handled all non-capi- 
tal prosecutions. About the time 
Harding was due to get out of the 
Army, Gaines was moving from the 
prosecutor’s office into private prac- 
tice. He went to Booth and recom- 
mended Harding for his position, and 
then called Harding to tell him. 

“Major has always felt that but for 
my having solicited him for my job, 
he would have never done ail this,” 
Gaines said. “That’s very flattering, 
but it isn’t true, because he would 
have done this somewhere else. He’s 
one of those rare people that you 
come across in life and I was blessed 
to come across in my life.” 

Friends in Augusta were asking 
the Hardings to stay there after the 
service, but that meant passing yet 
a third bar exam. The Hardings 


talked it over and decided the move 
to Jacksonville was best. In 1962, 
they made the change. 

“That was a great job, prosecuting 
robberies, burglaries, and moonshine 
cases,” Harding recalled. “It was a fun 
time. You’d walk in in the morning 
and you'd never know which case was 
going to trial. You’d pick a jury and 
then start scrambling for witnesses.” 

As much as he enjoyed the work, 
after two years Harding was ready 
for his own practice. He made the 
move, sharing office space with other 
lawyers, but always having his own 
solo operation. 

While the Gideon decision cut the 
amount of criminal defense work he 
might have expected, “I had a nice 
general practice,” Harding recalled. 
“TI had some defense work, I did some 
collection and some business work.” 

The Hardings were also building 
their ties to Jacksonville along with 
his legal practice. Soon after moving 
to Jacksonville, they joined the St. 
Johns Presbyterian Church, where 
they became active members in 
church governance and teaching. 
Harding began working with an or- 
ganization, Young Life Inner City, 
which ministered to inner-city youth. 
His work included taking some of 
Jacksonville’s poorest children on 
camping trips. 


“WE MET IN SUNDAY SCHOOL 
class at St. Johns,” said long-time 
friend Harriet Gardiner, of Jackson- 
ville. “They had just moved back to 
Jacksonville. The class was a small 
group, and he told us a little of his 
background. They are devoted Chris- 
tian laymen and don’t hesitate to talk 
about how much the Lord means to 
them.” 

Rev. Ron Smith, pastor for the past 
11 years at St. Johns, was selected 
for the post by a nominating commit- 
tee that included Jane Harding. 
When he came to the church, “One of 
the first things I did was to ask who 
the two or three most influential 
people in the church were and at the 
top of everyone’s list was Major 
Harding. So immediately, I set about 
to get to know him,” Smith said. “Ma- 
jor is a man of immense giftedness. 


He has not only been an excellent 
judge, but I think part of his gifted- 
ness is he has excellent people skills. 
Part of that comes from his very deep 
and abiding relationship with Christ.” 


As PART OF YOUNG LIFE In- 
ner City, Harding worked with then- 
Juvenile Court Judge Lamar 
Winegeart (at that time, before the 
1972 Article V revisions, juvenile 
judges were not circuit judges as- 
signed to juvenile court). In 1968, 
Winegeart was appointed to the cir- 
cuit bench, creating a vacancy on the 
juvenile court. Other board members 
of the Young Life organization urged 
Harding to apply. After talking it over 
with Jane, he did. 

Jane Harding tells a humorous 
story about that process. Then-Gov. 
Claude Kirk was coming to Jackson- 
ville and his office asked Harding to 
meet the Governor at the airport and 
give him a ride into the city, while 
the staff followed in the official car. 
That plan lasted until Kirk saw 
Harding’s auto — a VW Beetle. 
Harding rode with Kirk in the 
Governor’s car, while a staff member 
brought along the VW. 

“A few days later, the newspaper 
called the office and asked his secre- 
tary if they could talk to Judge 
Harding. That’s how we found out.” 

“During the time I was in juvenile 
court, I felt that I had an opportu- 
nity to make a difference in the lives 
of some children and families and 
had an opportunity to create some 
innovative programs dealing with 
youth,” Harding said. He worked with 
state officials to improve outmoded 
training schools into more modern 
juvenile correctional facilities. 

Two years later, there was a va- 
cancy on the circuit bench. Harding 
applied and again was appointed — 
this time without the automobile in- 
terview. He became what is believed 
to be at that time the youngest cir- 
cuit judge ever in Jacksonville. 

“I thought it was an opportunity 
for the next step, and I thoroughly 
enjoyed that as well,” he said. “Those 
were the types of cases that were a 
lot of fun. You’d go on the trial bench 
Monday morning, you could generally 
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CuieF Justice Mavor B. Harpinc SOME- 
TIMES CHARACTERIZED AS A ‘CENTRIST’ JURIST. 
Friends, colleagues and lawyers who have appeared be- 
fore him on the trial and appellate bench have another term. 
They say Florida’s new chief justice is dedicated to fair- 
ness — and the law. 

“While a trial judge in Duval County, he was excellent,” 
said Bar President Howard Coker. “He would listen to the 
parties, give serious consideration to the matter and rule 
promptly and correctly. He has both a strong sense of fam- 
ily values and religious faith.” 

“Major has a deep sense of fairness and integrity,” said 
Rev. Ron Smith, Harding's former pastor at St. Johns Pres- 
byterian Church in Jacksonville, where Harding was an 
active member. “As a Christian, | think there would be people 
who would think Major should have cast a vote one way or 
the other on the Supreme Court. While his faith guides him 
personally, | think he has a deep sense of respect for the 
law. He realizes he’s not there to push an agenda. | think 
he’s sensitive and caring, and he’s political only in the sense 
he wants to hear all sides and bring about resolution and 
conciliation.” 

Reading Justice Harding's opinions from the Supreme 
Court show not only his trademark careful research and 
meticulous reasoning but an empathy for the parties in the 
case, even when ruling against one of them. 

In a case brought by Charles E. Hall, an AIDS patient 
who was arguing the Florida Constitution's right to privacy 
gave him a right to a doctor-assisted suicide, Harding, ina 
concurring opinion denying him that right, wrote, “I believe 
life is a sacred gift, and the decision of when it begins and 
how and when it ends is not — in the ordinary course of 
events — ours to make. | recognize the emotional appeal 
of allowing a patient such as Mr. Hall, who is overcome 
with a debilitating and dehumanizing disease, to have as- 
sistance in ending his suffering. But a constitutional right 
must be based on more than emotional appeal.” 

In another concurring opinion, this one denying the Bar's 
petition to make voluntary the mandatory pro bono report- 
ing requirement, Harding dissected the dilemma of allow- 
ing government regulation of people’s activities without 
having that regulation become unchecked. 

“In wrestling with this issue, | was reminded of the words 
of Alexander Hamilton in The Federalist: ‘lf men were an- 
gels, no government would be necessary. If angels were to 
govern men, neither external nor internal controls on gov- 
ernment would be necessary. In framing a government, 
which is to be administered by men over men, the great 
difficulty lies in this: You must first enable the government 
to control the governed; and in the next place, oblige it to 
control itself. A dependence on the people is, no doubt, the 
primary control on the government; but experience has 
taught mankind the necessity of auxiliary precautions. [The 
Federalist No. 


“WHILE MOST LAWYERS ARE HONORABLE and full of good- 
will, few of us would fall within the ranks of ‘angels’ Accord- 
ingly, in Hamilton’s words, ‘experience has taught... the ne- 
cessity of auxiliary precautions. | conclude that the mandatory 
pro bono service reporting requirement is a necessary auxil- 
iary precaution.” 

Justice Harding added, though, that enforcement should 
ce delayed until the Bar submitted a procedure for enforce- 


ment to the court and members had an opportunity to com- 
ment — a position not endorsed by the court majority. 

In an April decision, upholding the constitutionality of 
allowing prosecution witnesses to testify via satellite, 
Harding, writing for a unanimous court, addressed the “liv- 
ing” nature of the U.S. Constitution. He noted that tech- 
nology — never dreamed of by the nation’s founders — is 
enveloping the legal system, as shown by the TV and 
internet broadcasts of the court’s own oral arguments, and 
other advances. 

“Our nation’s Constitution is a living document that has 
stood the test of time and change,” Harding wrote. “This point 
is exemplified by the fact that our Constitution is still viable 
today — some two hundred-plus years after our country’s 
birth. There was no way the founders of this nation could 
have foreseen the innovations that wouid take place through- 
out our country’s lifetime — changes that, up to this point, 
have included advancements in communications, electric- 
ity, train, airplane, and automobile transportation, and even 
space exploration. Nor can we predict today the changes 
yet to come. But we can say with certainty that our Constitu- 
tion, as well as this great nation, can endure any future 
changes while at the same time ensuring that individual 
rights and liberties will be upheld.” 


SPEAKING FOR A UNANIMOUS COURT in a decision is- 
sued a day after he became chief justice, Harding again 
dissected complex constitutional issues in a case involving 
challenges to the legislature’s override of Gov. Lawton Chiles’ 
veto of two bills from the 1997 regular session. Chiles, and 
an outside organization and individual, alleged the legisla- 
ture should have taken up the vetoes during its November 
1997 special session and that failure prevented it from do- 
ing it at its 1998 regular session. 

The legislature, in turn, argued the Governor lacked 
standing to challenge the vetoes, that the court could not 
consider the legislature’s action under the separation of 
powers doctrine and that the vetoes were proper. 

Citing several Attorney General opinions and a potential 
conflict with Art. Ill, §3(c) of the Constitution if the Governor's 
positions were ratified, the court upheld the overrides. 

Perhaps more interesting, though, was the court's rejec- 
tion of the legislature’s procedural arguments on whether 
the case was properly brought or whether the court could 
hear it. 

“[A]s the highest court of the judicial branch of govern- 
ment, one of our primary judicial functions is to interpret 
statutes and constitutional provisions. . . . In carrying out 
this function, we do not violate the separation of powers 
doctrine by determining whether a legislative enactment was 
constitutionally adopted,” Harding ruled. 

And although the constitution does not specifically allow 
the Governor to sue the legislature, “this court historically 
has taken jurisdiction of writ petitions where members of 
one branch of government challenged the validity of actions 
taken by members of another branch. . . . Further, we have 
recognized that members of the legislature have standing 
as citizens and taxpayers to challenge alleged unconstitu- 
tional acts of the executive branch.” 

Life experiences of Major B. Harding have brought him 
to the position of chief justice, and, as with his predeces- 
sors, equipped him to bring his own style and leave his own 
imprint on that important position for the next two years. 
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try an automobile case in a day and 
it was not unusual to try three or four 
cases in a week. Then no-fault insur- 
ance came in, and the innovative 
minds of attorneys devised new 
causes of actions and as time went 
on, trials became much more complex 
and much more time consuming.” 


HARDING’S TALENTS were soon 
recognized on the bench. In 1975, he 
was elected by the other circuit 
judges to fill the unexpired term of 
Chief Judge Charles Cook Howell, 
who was returning to private prac- 
tice. In 1976, the judges elected 
Harding to his own two-year term as 
chief judge. 

The chief justice recalls an ex- 
change with a psychiatrist in a court- 
house hallway that is quintessential 
Harding. The psychiatrist asked him 
how he liked being chief judge. 
Harding responded, “It’s fun trying to 
manage 13 circuit judges and 10 
county judges who range in rank from 
king to emperor.” The psychiatrist re- 
plied, “That shouldn’t be a problem for 
someone who thinks he’s God.” 

Two other significant factors en- 
tered Harding’s life in this period. He 
joined the Westside Rotary Club in 
Jacksonville in 1975. He later was a 
founding member of the Riverside 
Rotary in Jacksonville and became 
its second president. He also became 
the first dean of the Judicial College. 
The latter post came at the request 
of 15th Circuit Judge James Stewart, 
then chair of the Conference of Cir- 
cuit Court Judges’ Education Com- 
mittee and who was instrumental in 
setting up the Judicial College. 

Just as he credits judges who 
helped and gave mentoring when he 
became a judge, Harding saw the 
Judicial College as a chance to help 
newer judges. “I remember how dif- 
ficult it was for me when I walked 
into the courtroom the very first time. 
My first judicial act as a juvenile 
court judge was to take a young child 
. .. who was without a home and I 
had to place that kid in a home in 
Jacksonville that was not, in my judg- 
ment, a very wonderful resource,” he 
said. “I felt if we were able to give 
judges some heads-up training about 


the responsibilities they were under- 
taking, we would be able to benefit 
them, benefit the judicia@ry and ben- 
efit the system.” 

He stayed on the faculty at the 
Judicial College until 1979 and then 
returned as dean in 1984, holding 
that post until after the college’s first 
session following his ascension to the 
Supreme Court in 1991. (The Florida 
Judicial College is a two-week course 
given each year to new judges.) 

“While I was dean, we developed the 
College for Advanced Judicial Stud- 
ies to take veteran judges, enhance 
their abilities, and also to help them 
become better people. We offered 
courses in literature, courses in deci- 
sion-making processes and helped 
them understand their personality 
types with Meyers-Briggs personality 
type testing,” Harding said. “It helped 
them understand the complexities of 
the people who come before them in 
the cases that they hear.” 

As for Rotary, “The ideal of Rotary 
is service above self,” he said. “That’s 
just been a significant part of my life.” 

Harding’s service was certainly 
noticed in many ways. In 1986, the 
American Academy of Matrimonial 
Lawyers named him Judge of the 
Year for “his interest in family law, 
his activity in getting the family law 
divisions started,” according to Jack- 
sonville attorney Elliott Zisser, who 
frequently appeared before Harding 
on the trial bench. “That rarely goes 
to circuit judges, usually it goes to 
appellate judges.” 

For six of his last eight years in 
Jacksonville, he topped the local bar 
poll of judges, and the other two years 
he was runner-up. In 1990, he was 
chosen chair-elect of the Conference 
of Circuit Court Judges. 

“He is personally kind to the law- 
yers and the litigants,” Zisser said of 
Harding’s trial demeanor. “It’s profes- 
sional. You can always tell that Jus- 
tice Harding, and at that time Judge 
Harding, cared about the people who 
appeared in front of him. He didn’t 
take too well to perjury, however. 
Sometimes when he made his deci- 
sions, he was not shy about telling a 
witness or a party that he felt they 
were lying. 


“Occasionally, rarely, he could get 
riled up, in which case he would call 
a recess. He would not show any tem- 
per in front of everyone,” he added. 
“No one could predict him [in family 
law cases] as a husband’s judge or a 
wife’s judge. He was fair. Everyone 
got a fair hearing; no one got cut off. 
He had a great deal of patience.” 

“The word that always comes to 
your mind, as far as Major Harding 
was concerned, was fairness,” said 
retired Jacksonville lawyer Lacy 
Mahon, Jr., who defended cases when 
Harding was a prosecutor and ap- 
peared before him both on the juve- 
nile and circuit bench. “You knew 
when you were in front of him, you 
were going to get a fair hearing. It 
didn’t just happen sometimes, it hap- 
pened all of the time. You knew when 
you were in front of him, you would 
get what you deserved.” 


“HE’s EXTREMELY COURTEOUS, 
but firm, and he didn’t let the hear- 
ings get out of hand. It was always a 
relatively pleasant experience,” said 
Fourth Circuit Judge Charles 
Mitchell, who appeared before 
Harding when he practiced and later 
shared office space with him as a fel- 
low judge. 

“He’s the consummate judge,” said 
Hair. “If I had to pick someone who I 
think depicts the image and the stat- 
ure of a judge, it’s him. And he’s very 
fair. I think before he rules, he lis- 
tens and he’s a student of the law and 
he understands the law and he tries 
to apply it fairly.” 

To those who don’t know the chief 
justice, it might seem surprising that 
he waited until 1990 to seek an ap- 
pellate post, given the high regard he 
had earned on the circuit bench. But 
Harding had a very good reason: his 
father had died in 1975, and he cared 
for his increasingly ill mother, who 
had moved to Jacksonville. Any move 
away was out of the question. But 
after his mother died in early 1990, 
Harding and his family began dis- 
cussing such a move, and then the 
opening to replace Ehrlich was an- 
nounced. 

“We talked about it, and we talked 
about it with my mother,” said Jane 
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EIGHT GRANDCHILDREN keep Jane and Chief Justice Harding busy when they visit their chil 


dren — Major, Jr., a Jacksonville contractor; 


David, a Presbyterian minister in Augusta; and Alice Harding Sanderson, a homemaker in Orlando. From the left in the front row are John, Kyle, 
Katherine, Chief Justice Harding, Emily, Jane, Robert, and Lindsey. In the second row are Major Ill, Liz, Major, Jr., Terry Sanderson, Alice, Sarah, 


David, and Lynn. 


Harding, noting they were also con- 
cerned with her welfare. “We asked 
if she would move to Tallahassee, and 
she said, ‘Oh, I think that would be 
wonderful.’ He went ahead and ap- 
plied.” 

THE FAMILY WAS READY for any 
outcome. Harding was satisfied with 
his work on the circuit bench and 
looking forward to being chair of the 
Circuit Judges’ Conference. 

For Harding, the change to the 
Supreme Court in early 1991 marked 
many changes, including reflecting 
on the evolution in the courtroom. 
after 23 years on the trial bench. 

“We saw a great many more law- 
yers, we saw a great many more 
cases, we saw a great many more 
cases with people representing them- 
selves,” Harding said of that time. 
“We saw a great deal of advance- 


ments in mental health jurispru- 
dence, in domestic violence jurispru- 
dence. It was just a time of signifi- 
cant change and it was also a time 
when people were coming to court 
more and more with new, nontradi- 
tional types of cases. 

“I found that it was important not 
to be an advocate and yet when you 
are presiding over a trial, you see 
things that are being done that you 
think could be done differently or 
better or more effectively. It’s a tough 
thing to sit there and keep your 
mouth shut and realize for the most 
part, trial lawyers are captains of 
their own ship.” 

But at the same time, judges in- 
creasingly began to take control of 
their courtrooms through docket 
management, time standards and 
similar tools. At the beginning, time 
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standards in particular, Harding 
said, were warily received, both by 
judges and lawyers. “A lot of times 
the court had not felt it was its re- 
sponsibility to move these cases 
along,” he noted. “The ultimate ex- 
perience was once you moved those 
cases along, your caseload was more 
manageable and the lawyers ulti- 
mately enjoyed getting those cases in 
and out, because they got paid faster.” 

Harding found a contrast of re- 
sponsibilities and duties in switch- 
ing from the trial court to the state’s 
ultimate appellate bench. “It was in- 
teresting, because in many respects 
the authority and power of the trial 
judge to make all of those decisions 
by one’s self is significant. Here, 
you've got to get three other people 
to agree before any decision can be 
made,” he said. 


Another change was “for the first 
time in a long time, I had an oppor- 
tunity for time to think about the 
cases and the ramifications of the 
decisions we would be making. That 
opportunity was increasingly rare at 
the trial level; the opportunity to re- 
ally sit down and contemplate had 
not been there like it used to be.” 

On the Supreme Court, “you never 
lose sight of the gravity of the deci- 
sions you are making,” Harding said. 
“They impact the jurisprudence of 
the state far more than the decisions 
you were making at the local level. 

“It has just been an extraordinary 
experience to work in a collegial court 
with the people I have to work with. 
I heard Justice Kogan say you have 
to develop a philosophy not to get 
mad at someone who doesn’t vote 
with you on a case because in the 
very next case that person may be the 
vote that gives you the majority. You 
disagree and you get frustrated, but 
I don’t know of any time we’ve not 
been able to go out to lunch together 
after a conference.” 

During his judicial career, Harding 
has served on the court’s Matrimonial 
Law Commission, the Gender Bias 
Study Commission, the Bench-Bar 
Commission, the Florida Court Edu- 
cation Council (he is the current 
chair), the Committee on Law Related 
Education (where he is also chair) and 
the Judicial Council. He also served 
as chair of Jacksonville’s Constitu- 
tional Bicentennial Commission in 
1987. For over 20 years, he served on 
the board of Daniel Memorial, a treat- 
ment center for youth. 

The outside activities have also re- 
mained since the move to Tallahas- 
see. He and Jane joined Christ Pres- 
byterian Church in Tallahassee, 
where he serves as an Elder, Sunday 
School teacher, and Clerk of the Ses- 
sion. He also joined the Tallahassee 
Rotary Club, and was its president in 
1995-96. And, after being a founding 
member of the Chester Bedell Inn of 
Court in Jacksonville, he is now the 
president of the Tallahassee Ameri- 
can Inn of Court. 

He also remains competitive on the 


Gary Blankenship is associate editor 
of The Florida Bar News. 


tennis court, taking second at the 
tennis tournament held at one of the 
Bar’s Annual Meetings. Probably the 
most oft-quoted Hardingism is his 
comment, when leaving for a tennis 
engagement, that he’s been “called to 
a higher court.” 

Other pastimes include working in 
his yard (“I tease him that he gets it 
just the way he wants it and then he 
digs it up again,” said Jane.), reading 
and listening to books on tape while 
traveling (recent titles include biog- 
raphies of George Washington, An- 
drew Jackson, James Madison and 
John Marshall, and Miracle at Phila- 
delphia about the Constitutional Con- 
vention), and long walks with Jane. 


CuieF JUSTICE HARDING out- 
lined his goals for the coming years 
in an article in the July BarJournal, 
and amplified them for this story. 

One is to continue to expand public 
access and education about the court 
system, including widening the opera- 
tions of the highly praised Justice 
Teaching Institute. The institute 
brings in teachers to train them how 
to instruct about the legal system, with 
the understanding they will pass that 
knowledge along to other teachers. 

“We’re going to hopefully expand 
those and we’re consciously working 
with the chief judges in an effort to 
develop local justice teaching insti- 
tutes within their own communities,” 
the chief justice said. “We’re hoping 
for there to be access to high school 
and even community colleges in 
learning about the court system.” 

Harding hopes the education and 
access initiatives, including a nation- 
ally recognized and award-winning 
Internet site and television broad- 
casts of oral arguments, will work 
with new accountability initiatives to 
increase public trust. The legislature, 
he said, is emphasizing performance 
based budgeting, and the courts are 
already working to incorporate that. 

“We have to be accountable in the 
way we dispose of cases, accountable 
in the manner we as judges rule on 
matters and accountable in the man- 
agement of those cases,” he said. “We 
have a responsibility for the conduct 
of lawyers and the admission of 
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people to practice law. 

“We have been asked [by the legis- 
lature] to come up with a new way of 
determining appropriate caseloads 
for judges in determining the need 
for new judges. We are doing this as 
expeditiously as we can. We are in 
the process of getting a consultant 
and we are getting representatives 
from each of the circuits and each of 
the jurisdictions. Hopefully we can 
come up with a procedure that the 
legislature can approve.” 

Success in those endeavors is criti- 
cal, Harding said, because the inde- 
pendence of the judiciary rests on the 
public support and confidence in the 
courts. “Our whole system of juris- 
prudence has been based on the 
premise, since the beginning of this 
country, that the judiciary of this 
country stands between the people 
and the individual,” he said. “The 
courts, in order to be effective, must 
be independent and be able to decide 
the cases, not at the whim of the 
majority, but according to the courts’ 
understanding of the law and the 
constitution.” 

He noted that one of the grievances 
listed in the Declaration of Indepen- 
dence was that King George III in- 
terfered with the independence of the 
judiciary, making judges beholden to 
the king. 

“I might like to be thought of as a 
traditionalist in that I think the con- 
stitution, while it is secular, almost 
borders on being sacred because it 
was developed in such a unique way 
at a unique time in our country and 
is the only document to define a sys- 
tem of government that was in exist- 
ence then that is in existence now,” 
Harding said. “I have a great respect 
for our constitution and I have a 
great respect for the powers of each 
branch of government. 

“If a statute comes to this court 
on a constitutional challenge, I look 
at it very carefully and do everything 
to uphold it if possible. The same is 
true for any action by the executive. 
I think the judiciary should be re- 
strained in considering any act of the 
legislature and executive, in the 
sense that we need to uphold them if 
we can.” 
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A NOTE FROM THE CHAIR 


lorida citizens have a unique opportunity 

every 20 years to study their state con- 

stitution and propose revisions to it. With 
that opportunity comes a tremendous responsi- 
bility to participate in the process, be educated 
on the issues and exercise the right to vote on 
the revisions. 

Over the past year, The Florida Bar Journal 
has been a major player in helping citizens un- 
derstand the importance of the Constitution 
Revision Commission and its process. Now that 
the commission has proposed nine revisions to 
the constitution that will appear on the Novem- 
ber 3 ballot, The Florida Bar Journal again has 
stepped to the plate in an effort to educate 
Florida voters. 

We are proud to help The Florida Bar Journal 
in this effort by supplying an article written by 
a commissioner on each of the revisions. We trust 
that in reading these articles Florida’s attorneys 
will be better informed on the issues and can 
transmit that knowledge to their constituents 
around the state. 

On behalf of every member of the Constitu- 
tion Revision Commission, I sincerely thank The 
Florida Bar Journal for participating in what is 
a tremendous public service to Florida citizens. 


W. DExTER DouGLAsSs 
CHAIR, 
CONSTITUTION REVISION COMMISSION 
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PROTECTING NATURAL RESOURCES 


by Wm. Clay Henderson and Deborah Ben-David 


Ballot Title: Conservation of Natural Resources and Creation of Fish and 
Wildlife Conservation Commission 


Ballot Summary: Requires adequate provision for conservation of natural resources; creates Fish and 
Wildlife Conservation Commission, granting it the regulatory and executive powers of the Game and Fresh 
Water Fish Commission and the Marine Fisheries Commission; removes legislature’s exclusive authority to 
regulate marine life and grants certain powers to new commission; authorizes bonds to continue financing 
acquisition and improvement of lands for conservation, outdoor recreation, and related purposes; restricts 

disposition of state lands designated for conservation purposes. 


or the past 30 years, environmental policy has 

been part of constitutional discourse in Florida. 

Since 1968, the state constitution has declared it 

“the policy of the state to conserve and protect its 

natural resources and scenic beauty” and has required that 
“adequate provision. .. be made by law for the abatement 
of air and water pollution and of excessive and unneces- 
sary noise.”! This language has been the conceptual peg 
supporting a body of environmental laws that have evolved 
along with Florida’s phenomenal population growth and 
development.? Public support for further constitutional 
protection of the environment has been tested in recent 
elections. In 1994, the net ban amendment received over- 
whelming voter approval.’ In 1996, two amendments spon- 
sored by the Save Our Everglades Committee were adopted 
despite formidable opposition that resulted in the most 
expensive political campaign in the history of the state.* 
Even with the constitutional attention now given to the 
state’s natural resources, environmental issues were on 
the minds of many who participated in 15 public hearings 
held over the last year by the 1997-98 Constitution Revi- 
sion Commission. Dozens of speakers used the hearings 
as an opportunity to re-debate the merits of the net ban 
amendment. Others supported measures commonly re- 
ferred to as an environmental bill of rights, extension of 
Preservation 2000, unification of fish and wildlife, and 
Forever Wild. These and other environmental proposals 
received serious attention from the commission. Four ul- 
timately received the necessary votes to appear on the 
November ballot as Revision 5, entitled “Conservation of 
Natural Resources and Creation of Fish and Wildlife Con- 
servation Commission.” The revision strengthens exist- 
ing environmental language in the constitution and equips 
policymakers with tools to protect the state’s natural re- 
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sources. The commission intentionally placed Revision 5 
first on the ballot among the revisions because the pro- 
posals in it consistently received the strongest support of 
the commission and the public. 


Conservation and Protection 
of Natural Resources 

Revision 5 contains a directive that “adequate provi- 
sion shall be made by law.. . for the conservation and pro- 
tection of natural resources.” The original language of the 
proposal as filed appeared to create a self-executing pro- 
vision which did not require implementing legislation and 
which granted a broad right of standing.® Thus it was 
coined “an environmental bill of rights.” After the com- 
mittee charged with considering the proposal expressed 
concern about the effect of such a far-reaching provision 
on property rights and litigation, the proposal underwent 
drastic changes that rendered the early title a misnomer. 
Yet while this proposal seems watered down in contrast 
to its original form, it remains a step up from the policy 
statement that presently exists in the constitution.’ 

The addition of this directive language into the state 
constitution will not require the legislature to do anything 
because it has in effect already satisfied this duty through 
existing comprehensive legislation. For that reason, it has 
been argued that the proposed language is unnecessary 
and would serve only to provoke litigation over its mean- 
ing. This fear is not likely to be borne out any time soon, 
particularly in light of the Florida Supreme Court’s re- 
cent decision in Advisory Opinion to the Governor—1996 
Amendment 5 (Everglades), 706 So. 2d 278 (Fla. 1997). 
There, the court concluded that the newly adopted Article 
II, §7(b) is not self-executing “because it fails to lay down 
a sufficient rule for accomplishing its purpose.”® The 
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commission’s proposal requiring ad- 
equate provision for conservation 
and protection of natural resources 
is not any more specific in how the 
provision’s purpose should be accom- 
plished. Moreover, it carefully paral- 
lels the existing language in Article 
II, §7(a) requiring adequate provision 
for abatement of air and water pol- 
lution and excessive and unneces- 
sary noise. This language has not 
been interpreted to create a broad 
right of standing. Making environ- 
mental protection a mandatory 
rather than simply an authorized leg- 
islative endeavor will ensure the is- 
sue remains high on the legislative 
agenda even as pressure from com- 
peting interests mounts. 


Bonding 

Over the last 20 years, Florida has 
instituted a number of successful 
environmental land acquisition pro- 
grams, including Environmental and 
Endangered Lands, Conservation 
and Recreation Lands (CARL), Save 
Our Coasts, Save Our Rivers, and 
perhaps most notably, Preservation 
2000 (P-2000), the state’s premier 
conservation program, which thus far 
has resulted in the purchase of nearly 
one million acres of land with $1.7 
billion in bond funds.® These pro- 
grams greatly contributed to the 
growth of Florida’s state park system. 
They were funded through a bond- 
ing provision in the 1885 Constitu- 
tion that also created the Land Ac- 
quisition Trust Fund.'° That 
provision was carried over to the cur- 
rent constitution and now appears by 
way of Article XII, §9(e), footnote 17. 
It authorizes revenue bonds “to ac- 
quire lands, water areas and related 
resources and to construct, improve, 
enlarge and extend capital improve- 
ments and facilities thereon in fur- 
therance of outdoor recreation, natu- 
ral resources conservation and 
related facilities.” By its express lan- 
guage, that bonding authority will 
expire in 2013. Thus all bonds issued 
pursuant to the existing provision 
must be retired in 2013. 

To allow these successful bond-fi- 
nanced programs to continue in the 
future, Revision 5 extends indefi- 
nitely the legislature’s authority to 


The underlying 
premise of unifying 
the two commissions 
is that sound 
research, science, 
and management 
techniques should 
prevail over politics. 


issue revenue bonds for conservation 
and outdoor recreation. Bonds issued 
under this new authorization also 
could be used for park improvements, 
water resource development, historic 
preservation, and restoration of natu- 
ral ecosystems like the Everglades, 
Florida Keys, and Ocklawaha River. 
There is little if any opposition to this 
particular proposal because it merely 
authorizes the legislature to issue 
bonds as a means to further environ- 
mental protection. It would remain 
the prerogative of the legislature 
whether to do so. 


Disposition of Lands 

Revision 5 also addresses the man- 
agement and disposition of publicly 
owned conservation property. Title to 
much of this property is held in trust 
by the Governor and Cabinet sitting 
as the Board of Trustees of the In- 
ternal Improvement Trust Fund. By 
statute, the Board of Trustees can- 
not dispose of land it holds in trust 
except by a vote of at least five of the 
seven trustees.'! However, this 
supermajority requirement is subject 
to future statutory modification, and 
it does not apply to disposition of con- 
servation property whose title is held 
by other entities, such as the water 
management districts, Game and 
Fresh Water Fish Commission, and 
Department of Agriculture and Con- 
sumer Affairs.” Before disposition of 
lands acquired under the P-2000 pro- 
gram, there first must be a determi- 
nation by the entity holding title that 
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the property in question “no longer 
needs to be preserved in furtherance 
of the intent of.”!* Conservation lands 
not purchased with P-2000 funds fall 
outside the purview of this statute. 
This patchwork treatment demon- 
strates the need for a uniform con- 
stitutional standard to guide the 
management and disposition of 
conservation lands and to protect 
past achievements from unraveling.* 
To that end, the commission’s pro- 
posal states that “the fee interest in 
real property held by an entity of the 
state and designated for natural re- 
sources conservation as provided by 
general law shall be managed for the 
benefit of the citizens of this state.” 
This creates a general category for 
property “designated for natural re- 
sources conservation purposes,” al- 
lowing the legislature to deem the 
circumstances of acquisition irrel- 
evant. The requirement that these 
properties be managed for the ben- 
efit of the citizens of the state is simi- 
lar to the public trust doctrine that 
applies to sovereign lands, codified 
in Article X, §11.' As for disposition, 
the property in question may be dis- 
posed only upon a determination that 
the property is no longer needed for 
conservation purposes and a mini- 
mum two-thirds vote of the govern- 
ing board of the entity holding title." 
The strongest criticism of this pro- 
posal is that the legislative branch 
should be left free to define the terms 
and conditions of any land acquisi- 
tion programs that it creates. On the 
other hand, the proposal does not 
completely restrict the sale of conser- 
vation lands. Rather, it assures the 
public that land acquired for conser- 
vation will not be easily sacrificed in 
the future, which would defeat the 
purpose for buying these lands in the 
first place and undermine confidence 
in these programs. Moreover, the leg- 
islature will remain completely free 
at the front end to determine whether 
and to what extent the state should 
acquire conservation properties. 


Fish and Wildlife 
Conservation Commission 
Finally, as its title suggests, Revi- 
sion 5 creates the Fish and Wildlife 
Conservation Commission, which in 
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essence grafts the statutory Marine 
Fisheries Commission onto the con- 
stitutional Game and Fresh Water 
Fish Commission. The original pro- 
posal before the Constitution Revi- 
sion Commission was identical to the 
“unification” citizen initiative 
amendment that was supported by a 
broad-based coalition of wildlife, con- 
servation, environmental, hunting, 
and sport fishing groups and pend- 
ing before the Florida Supreme Court 
for mandatory review." The court ul- 
timately struck that amendment 
from the ballot, concluding that the 
ballot summary did not sufficiently 
explain that the legislature would 
lose its exclusive authority to regu- 
late marine life.'* Although the gen- 
eral merger concept was widely sup- 
ported by the Constitution Revision 
Commission, the details occupied a 
considerable amount of the com- 
mission’s time. 

The Game and Fresh Water Fish 
Commission (or GFC) was created in 
1943 as an independent constitu- 
tional agency. In present language, 
the GFC is vested with “the regula- 
tory and executive powers of the 
state with respect to wild animal life 
and fresh water aquatic life.” Regu- 
lation of “marine life,” on the other 
hand, rests with the legislature. For 
years it formally adopted local salt- 
water fishing regulations, but the 
current statutory scheme creates the 
Marine Fisheries Commission (MFC) 
and delegates it “full rulemaking 
authority over marine life, with the 
exception of endangered species.””° 
These rules govern saltwater fishing 
matters such as bag and size limits, 
seasons, protected species, and spe- 
cies that may not be sold.” 

Unlike rules of the Game and 
Fresh Water Fish Commission, the 
MFC’s rules are subject to both the 
Administrative Procedures Act and 
final approval by the Governor and 
Cabinet sitting as the Board ofTrust- 
ees of the Internal Improvement 
Trust Fund.”? The Department of 
Environmental Protection (DEP) 
implements regulation of marine 
endangered species like sea turtles.” 
The Florida Marine Patrol, housed 
within the DEP, handles enforcement 
for both the DEP and the MFC, while 


the Game and Fresh Water Fish Com- 
mission has its own wildlife officers. 

The division of regulatory and en- 
forcement responsibility has led to 
confusion, overlap, inefficiency, and 
competition for funds. It also is in- 
consistent with a unified ecosystem 
approach to wildlife management. 
Many species regularly ignore juris- 
dictional boundaries, occupying both 
salt water and fresh water. In the 
case of the brown pelican, the GFC 
regulates the bird while the fish it 
eats falls under the scope of the MFC. 
Revision 5 seeks to remedy the situ- 
ation by merging the authority of the 
MFC into that of the GFC to create a 
Fish and Wildlife Conservation Com- 
mission, an independent constitu- 
tional agency with regulatory and 
executive authority over fish and 
wildlife. 

In final form, the proposal makes 
clear that it does not contemplate a 
change in the nature of the new 
commission’s power, but rather an 
expansion of the species falling 
within its jurisdiction.** In addition 
to retaining the powers of the exist- 


ing Game and Fresh Water Fish 
Commission, the proposal grants the 
newly named commission regulatory 
and executive powers over all marine 
life that is regulated by the MFC, as 
described in FS. §370.027. Both the 
accompanying schedule and sponsor 
statements make this clear. Under 
this scheme, endangered marine ani- 
mals under DEP’s authority will re- 
main under that authority unless the 
legislature delegates it to the new 
commission. 

The proposal makes other changes 
as well. Presently, the Administrative 
Procedures Act (APA) has limited ap- 
plication to the Game and Fresh 
Water Fish Commission. FS. 
§120.52(1)(b) (1997) provides that 
the APA applies to agency action of 
the Game and Fresh Water Fish 
Commission when it is acting on ju- 
risdiction based upon a grant of leg- 
islative authority. However, the APA 
does not apply when the Game Com- 
mission acts pursuant to its consti- 
tutional authority. 

Although the Revision 5 proposal 
would not change the applicability of 


The“better way” often requires 
a lot of improvement. 


For more than four decades, Blake & Blake has located heirs on 
the basis of a contingent fee negotiated with the heirs, when found. 
We also offer a flat fee option, now with improvements that make 
the idea really soar. Our flat rates are about 20% lower than the 
competition’s. And we guarantee to beat a written quote from another 
firm by 10%. Lower rates. Choices. Guarantees. A distinct 
improvement on a “better way.” Call us toll free 1-800-525-7722. 


Blake & Blake Genealogists 


Genealogists to the Florida Bar Since 1954 


Florida Office: 1515 South Federal Highway, Suite 105 * Boca Raton, Florida 33432 * Corporate Office: 50 Braintree Hill 
Office Park, P.O. Box 9128 © Braintree, Massachusetts 02184 ® Toll Free Voice 800 525-7722 Toll Free Fax 800 525-5672 


eMail info@blakeandblake.com ® Visit our web site. www.blakeandblake.com @ FLA Lic. #GA0002010 


THE FLORIDA BAR JOURNAL/OCTOBER 1998 25 


{ 

BsB 


the APA when the commission is act- 
ing pursuant to constitutional au- 
thority, it will require the commission 
in those cases to “establish proce- 
dures to ensure adequate due process 
in the exercise of its regulatory and 
executive functions.” Typically this 
means notice and opportunity to be 
heard. Consistent with the current 
scheme, any new authority delegated 
to the commission by the legislature 
would be subject to the APA. This 
provision greatly increases citizen 
access to the new commission, allay- 
ing concerns that the new commis- 
sion would be too insulated. 

One question raised by the DEP 
concerned the potential consequences 
of this proposal with respect to other 
marine-related programs that it ad- 
ministers, such as the Florida Marine 
Patrol, research facilities, and mana- 
tee and marine sea turtle programs. 
The fate of these programs is not de- 
termined by the proposal. Instead, it 
permits the legislature to address 
these issues by leaving intact the cur- 
rent language, which provides, “[t]he 
legislature may enact laws in aid of 
the commission, not inconsistent with 
this section.” 

One criticism of this particular pro- 
posal is that the legislature, as an 
elected body responsive to the public 
rather than an independent commis- 
sion, should decide how marine life is 
regulated. Yet many believe that it 
was political and agency gridlock that 
led the public to resort to the citizen- 
initiated constitutional net ban. Re- 
gardless of one’s position on the mer- 
its of having a net ban, few would 
argue that it is an appropriate sub- 
ject for constitutional treatment. 

Beyond the goal of streamlining 
government, the underlying premise 
of unifying the two commissions is 
that sound research, science, and 
management techniques should pre- 
vail over politics when it comes to 
wildlife conservation and manage- 
ment. The proposal also leaves much 
to legislative discretion. 

Poll after poll suggests that Florid- 
ians value and desire protection of 
their beaches, rivers, lakes, springs, 
forests, and coral reefs, as well as the 
life they sustain. The Constitution 
Revision Commission’s Revision 5 


grew directly out of those sentiments 
as a means of protecting the state’s 
unique environment. 0 


1 Fa. Const. art. II, §7(a). 

2 E.g., Fta. Stat. Chs. 369, 370, 373, 380, 
403 (1997). 

3 Fa. Const. art. X, §16. 

4 Fria. Const. art. II, §7(b); art. X, §17. 
Opponents of these and a third related 
amendment spent approximately $35 
million while proponents spent about $11 
million. 

5 A fifth environmental proposal, autho- 
rizing the use of property tax exemptions 
for conservation purposes, was approved 
and will appear in Revision 11. 

6 Proposal 38 as originally filed stated: 
“Environmental Bill of Rights.—Every 
person has a right to live in an environ- 
ment that is free from the toxic pollution 
of manufactured chemicals; to protect and 
preserve pristine natural communities as 
God made them; to ensure the existence 
of the scarce and fragile plants and ani- 
mal species that live in the state; to out- 
door recreation; and to sustained eco- 
nomic success within our natural 
resources capacity.” 

Another filed proposal, number 36, 
stated: “The natural resources of the state 
are the heritage of present and future 
generations. The right of each person to 
clean and healthful air and water and to 
the protection of the other natural re- 
sources of the state shall not be infringed 
by any person.” 

These two proposals were combined 
at the committee level into a substitute 
proposal, which became the vehicle for 
the current proposal. 

7 The strength of constitutional lan- 
guage runs along a spectrum ranging 
from weak to strong. For example, some 
state constitutions (including Florida’s) 
contain a statement of public policy that 
provides a basis for the legislature to 
enact laws relating to environmental pro- 
tection. Directive language, also con- 
tained in Florida’s Constitution, requires 
the legislature to take some specific ac- 
tion to protect the environment. At the 
top of the hierarchy is self-executing lan- 
guage that has independent legal signifi- 
cance and is directly enforceable through 
the courts. E.g., Pa. Const. art. I, §27. 

8 Advisory Opinion to the Governor-- 
1996 Amendment 5 (Everglades), 706 So. 
2d 278, 281 (Fla. 1997). 

® A recent report issued by the Land Ac- 
quisition and Management Advisory 
Council estimated that at least 2.3 mil- 
lion acres will remain in need of protec- 
tion when P-2000 ends. Florida Preser- 
vation 2000 Program: Remaining Needs 
and Priorities, October 1, 1997. 

10 Fa. Const. art. 9, §17 (1885). 

1 Fra. Stat. §253.01(2) (1997). 

Compare, e.g., Fia. Stat. §373.089 
(1997) (no supermajority requirement for 
disposition of lands held by water man- 
agement district). 

18 Fa. Stat. §259.101(6)(b) (1997). 

14 Various commissioners, including At- 
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torney General Robert Butterworth, who 
serves on the Cabinet, explained that in 
recent years there has been some doubt 
as to the standard and procedure for the 
Board of Trustees to sell lands acquired 
with P-2000 funds. Another concern ex- 
pressed was that there may be no future 
protection for P-2000 lands once the 
bonds and their covenants expire in the 
year 2013. 

5 For a historical analysis of the Public 
Trust Doctrine’s common law develop- 
ment in Florida, see State v. Black River 
Phosphate Co., 32 Fla. 82, 13 So. 640 
(1893); Broward v. Mabry, 58 Fla. 398, 50 
So. 826 (1909); Hayes v. Bowman, 91 So. 
2d 795 (Fla. 1957). 

16 The two-thirds figure was adopted in 
anticipation of Revision 8, “Restructur- 
ing the State Cabinet,” addressed else- 
where in this issue. 

17 Proposed amendments by citizen ini- 
tiative are subject to stricter constitu- 
tional requirements than amendments 
proposed by the Constitution Revision 
Commission. The former must comply 
with the “single subject rule” and are sub- 
ject to mandatory review by the Florida 
Supreme Court. Fia. Const. art. IV, §10; 
art. XI, §3. 

18 Advisory Opinion to the Attorney Gen- 
eral Re: Fish and Wildlife Conservation 
Commission: Unifies Marine Fisheries 
and Game and Fresh Water Fish Commis- 
sions, 23 Fla. L. Weekly S20 (Fla. Jan. 8, 
1998). 

19 Fia. Const. art. IV, §9. 

20 Fia. Stat. §370.027(1) (1997). 

21 Stat. §370.027(2) (1997). 

22 Id.; Fua. Stat. §120.52(1)(b) (1997). 

23 Fia. Stat. §372.12 (1997). 

24 Business interests were concerned 
that the proposal would create authority 
for a new regulatory program for air and 
water pollution. The proposal now ex- 
pressly excludes these matters from the 
Fish and Wildlife Conservation 
Commission’s authority unless delegated 
by the legislature. 


Wm. Clay Henderson of New 
Smyrna Beach is President/CEO of the 
FloridaAudubon Society. He serves on the 
Constitution Revision Commission and 
chairs the Florida Greenways Coordinat- 
ing Council. Previous public service in- 
cludes Volusia County Council, Florida 
Communities Trust, Property Rights 
Study Commission, and Administrative 
Procedure Act Review Commission. Mr. 
Henderson is a graduate of Stetson Uni- 
versity and Cumberland School of Law. 

Deborah Ben-David was an assis- 
tant general counsel for the Constitution 
Revision Commission and recently began 
working for the U. S. Department of Agri- 
culture, Office of the General Counsel. 
Prior to that she served as law clerk to 
Justice Stephen H. Grimes of the Florida 
Supreme Court. Ms. Ben-David received 
her B.A. and her J.D. from the University 
of Florida. 
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STRENGTHENING THE DUTY TO 
PROVIDE PUBLIC EDUCATION 


by Jon Mills and Timothy McLendon 


Ballot Title: Public Education of Children 


Ballot Summary: Declares the education of children to be a fundamental value of the people of Florida; 
establishes adequate provision for education as a paramount duty of the state; expands constitutional man- 
date requiring the state to make adequate provision for a uniform system of free public schools by also 
requiring the state to make adequate provision for an efficient, safe, secure, and high quality system. 


ith its proposed Revision 6, the Constitution 

Revision Commission has offered to Florida’s 

voters an amended education article that 

substantially strengthens and specifies the 
state’s duty to provide for public education. The members 
of the Constitution Revision Commission and the sponsors 
were encouraged in their consideration of this proposal by 
a strong consensus on the importance of education for 
Florida’s citizens.1 Furthermore, as a matter of principle, 
education is the glue that makes democracy work. As Tho- 
mas Jefferson wrote, “If a nation expects to be ignorant 
and free . .. it expects what never was and never will be.” 
Likewise, the more tangible economic and business ben- 
efits of quality education in Florida are acknowledged and 
accepted.* 

The Constitution Revision Commission’s proposal also 
marks a response to disputes about the existing constitu- 
tional standards for education. The commission was aware 
both of the recent case, Coalition for Adequacy and Fair- 
ness in School Funding v. Chiles, 680 So. 2d 400 (Fla. 1996),* 
in which a majority of the Florida Supreme Court declined 
to read any measurable standard for adequacy into 
Florida’s current requirement that “[a]dequate provision 
shall be made by law” for the public schools,> and, in con- 
trast, numerous cases where courts in other states have 
found a sufficient standard in their respective constitu- 
tions to measure the provision of resources to education.® 

Education, under the current standard of Article IX, is 
the only substantive government function that has its own 
constitutional article. Other articles deal with branches 
of government, or certain government fundamentals such 
as taxation or elections. Arguably, education is the most 
important function of state governments under our fed- 
eral system. Yet education in Florida is in a crisis. A re- 
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cent report in “Education Week” listed Florida’s relative 
problems: schools not operated in a way conducive to learn- 
ing;’ only 49 percent of Florida high school graduates go 
on to study in a two-year or four-year college;® Florida is 
33rd in order of the states with regard to the adequacy of 
resources it provides to education, but 46th with regard 
to the allocation of these resources to instruction of stu- 
dents.® One bright spot, however, is the overall equity of 
spending among school districts, where Florida is fourth 
in the nation,!° and in the establishment of state stan- 
dards, where Florida measures well." The result is per- 
haps not “uniformly bad,” but is of doubtful quality. Lack 
of resources is one major problem, though not the only 
one. The sponsors submitted the proposed revision to the 
education article as far more than a noble aspiration, but 
rather to spell out a guidepost and benchmark for the state 
to move education forward. 


Constitutional Provisions on Education 

One impetus for consideration of a new education pro- 
vision was a comparison of Florida’s education article with 
the provisions of other states. Scholars considering the 
education clauses of the various state constitutions have 
divided them into four categories based upon the level of 
duty imposed upon the state legislature.'* Under this cat- 
egorization, states with the lowest requirements would 
be Category I, while the maximum duty would be imposed 
under Category IV."* The Florida Supreme Court noted in 
its recent Coalition for Adequacy decision that Florida’s 
current constitutional clause is a Category II, meaning 
that there is some minimal level of support required for 
education.'4 

As the Supreme Court and other commentators have 
noted, however, Florida’s constitution once contained a very 
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strong educational mandate. The 
Constitution of 1868 provided that 
“[i]t is the paramount duty of the 
State to make ample provision for the 
education of all children residing 
within its borders, without distinc- 
tion or preference.” Such a provision 
imposed a Category IV duty upon the 
legislature.'* The 1868 Constitution 
was also important for introducing 
the uniformity requirement into 
Florida’s education article.’ In 1885, 
the “paramount duty” language was 
dropped from the constitution, and 
the provision adopted read, “The leg- 
islature shall provide for a uniform 
system of public free schools, and 
shall provide for the liberal mainte- 
nance of the same.”"* 

Likewise, adoption of the 1968 
Constitution brought the current lan- 
guage, removing the “liberal mainte- 
nance” requirement, and adding the 
current “adequate provision” stan- 
dard.’® The 1978 Constitution Revi- 
sion Commission considered several 
possible constitutional changes in- 
volving education, including a pro- 
posed addition to Art. I, §2, that 
would have guaranteed each person 
“[e]quality of educational opportu- 
nity,” as well as a proposed revision 
to Art. IX, §1, that would have guar- 
anteed the right “to an efficient and 
high quality education from the kin- 
dergarten to the secondary level.” 
Ultimately these proposals were 
withdrawn, but the 1978 commission 
did propose to add a subsection (b) 
to Art. IX, §1 specifying that the pri- 
mary purpose of elementary and sec- 
ondary education should be “to de- 
velop the ability of each student to 
read, communicate and compute.””! 
Ultimately, however, Florida’s voters 
rejected all of the 1978 revision 
commission’s proposals,” and the 
text of Art. IX remains as it was 
drafted in 1968. 

The Florida Supreme Court, in sev- 
eral recent cases, has given some 
definition and scope to Art. IX, §1, 
both as to the uniformity and the 
adequacy requirements. In the first 
case, St. Johns County v. Northeast 
Florida Builders, 583 So. 2d 635 (Fla. 
1991), the court found that a county 
ordinance imposing an impact fee on 
building permits to pay for new 


The 1968 
Constitution brought 
the current language, 
removing the “liberal 
maintenance” 
requirement, and 
adding the current 
“adequate provision” 
standard. 


school facilities did not violate the 
uniformity clause of Art. IX, §1.7° 
Rejecting arguments that the scheme 
violated uniformity by introducing 
variations into school finance, the 
court found that uniformity requires 
only that every student should have 
an equal chance to achieve the basic 
educational goals set by the Legisla- 
ture.*4 Again, in Florida Department 
of Education v. Glasser, 622 So. 2d 944 
(Fla. 1993), the court revisited uni- 
formity. Overturning an attempt by 
a school board to increase ad valo- 
rem taxes without legislative autho- 
rization,” the court rejected argu- 
ments that its earlier broad reading 
of uniformity allowed school boards 
to provide any level of support so long 
as this met the legislative educa- 
tional goals.” The result, according 
to Justice Kogan, is a system where 
“Florida law now is clear that the 
uniformity clause will not be con- 
strued as tightly restrictive, but 
merely establishing a larger frame- 
work in which a broad degree of 
variation is possible.”?’ 

The most recent case addresses not 
merely uniformity, but also adequacy. 
In Coalition for Adequacy and Fair- 
ness in School Funding, Inc. v. Chiles, 
680 So. 2d 400 (Fla. 1996),”* the court 
upheld dismissal of a suit by certain 
students, parents, and school boards 
against the Governor and other state 
officials.” The plaintiffs sought a 
declaration that Art. IX, §1 created a 
fundamental right to an adequate edu- 
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cation, which the state had violated by 
failing to provide sufficient resources 
to public education.* Finding that “ad- 
equacy” had no “judicially discoverable 
and manageable standards,” the three- 
judge plurality of the court*! decided 
that the issue of “adequacy” was a 
nonjusticiable, political question com- 
mitted by the constitution to the legis- 
lature.** The members of the court 
stated that the constitution gives the 
legislature “enormous discretion” to 
appropriate funds for education and 
other matters.** Absent definable 
standards to provide guidance, the 
court decided that intrusion into this 
area would transgress the separation 
of powers doctrine by usurping leg- 
islative powers.* 

The majority of the court in Coali- 
tion for Adequacy rejected any notion 
of a fundamental right to education.* 
However, a majority of the justices 
did find that Article created a duty 
for the legislature to provide some 
minimum level of support for educa- 
tion, and that this duty could be en- 
forced by the courts.** Four justices 
agreed that a plaintiff who made cer- 
tain allegations (“were a complaint 
to assert that a county in this state 
has a 30-percent illiteracy rate”) 
would be able to state a justiciable 
cause of action under Art. IX, §1.°” 

The division of the Supreme Court 
in Coalition for Adequacy, with Jus- 
tice Overton poised in the middle 
apparently writing for the dissent, 
though voting with the majority, has 
prompted much analysis and specu- 
lation for those concerned with pub- 
lic education in Florida. Optimists 
found room for hope in the opinion. 
Indeed, the dissent seemed to invite 
another suit by plaintiffs or others 
who could make the necessary alle- 
gations.** Other commentators also 
see room for success in future educa- 
tion suits challenging specific legis- 
lative enactments which would give 
the court the opportunity to fashion 
criteria or standards for adequacy to 
guide the legislature.* 

Others have sought to change the 
constitution itself. In 1997, a group 
of education organizations proposed 
an initiative amendment to the con- 
stitution which would have provided 
a very specific definition to “adequate 


provision,” as used in Art. IX, §1.The 
“Requirement for Adequate Public 
Education Funding” initiative would 
have required education funding to 
equal a minimum of 40 percent of 
appropriations.* The percentage was 
that proportion of the state budget 
spent on education before adoption 
of the lottery in 1986.*! The Supreme 
Court invalidated this initiative, 
however, finding that the use of a 
mandatory percentage violated the 
single subject requirement of Art. XI, 
§3.%2 

Seeking some alternative to court 
and legislative action, those con- 
cerned with the inadequacies of 
Florida’s education system observed 
the situation in other states, where 
courts have found in their state con- 
stitutions measurable standards to 
hold their respective legislatures to 
account for inadequate education 
systems.** In North Carolina, the 
courts were confronted with a chal- 
lenge very similar to Coalition for 
Adequacy, and decided that the state 
constitution provided sufficient ba- 
sis to allow the suit to go to trial. 
The North Carolina court expressly 
found that the “adequacy” as used in 
the North Carolina Constitution es- 
tablished a qualitative standard.* 

An even more compelling case 
comes from Ohio, in DeRolph v. State, 
677 N.E.2d 733 (Ohio 1997), in which 
the Ohio Supreme Court upheld a 
trial court finding that the Ohio Leg- 
islature had failed to provide a“thor- 
ough and efficient” school system, as 
required by the Ohio Constitution.“ 
Relying on a factual record detailing 
the weaknesses of the curriculum, 
the numerous instances of dangerous 
or inadequate facilities, and lack of 
both teachers and materials, the 
Ohio court found the state education 
financing system unconstitutional.” 
The lesson for Floridians is twofold: 
first, that a meaningful constitu- 
tional standard might place state 
government on notice as to the 
public’s intent to have a high quality 
public education system. Secondly, if 
the legislature does not act, a clear 
and meaningful standard would help 
to guide the courts in declaring how 
to fulfill the constitutional require- 
ments. 


The Supreme Court 
found that the use of 
a mandatory 
percentage violated 
the single subject 
requirement of 
Art. XI, §3. 


Commission’s Proposals 

When it began its work in the sum- 
mer of 1997, the Constitution Revi- 
sion Commission toured Florida 
holding public hearings inviting citi- 
zens to submit their concerns.* Pub- 
lic proposals submitted to the com- 
mission included requests both for 
more education funding and to limit 
education funding, matters of educa- 
tion vouchers and school choice, a 
return to the 1868 Constitution’s 
“paramount duty” language, and a 
plea for free community college edu- 
cation.*® These concerns were re- 
flected when the public proposals 
were translated to formal commis- 
sion proposals. Of 187 CRC propos- 
als, 20 dealt in some way with public 
education, and 10 of these concerned 
either education funding or substan- 
tive educational quality, as opposed 
to the structure of school boards or 
the state board of education.” 

Two substantive proposals 
emerged from the committee stage, 
designed in part to address the ques- 
tions raised by the Coalition for Ad- 
equacy case and emphasize the 
state’s commitment to education.*! 
Both Proposal 157 and Proposal 181 
sought to amend Art. IX, §1 to pro- 
vide not just aspirational language, 
but also meaningful standards 
whereby educational adequacy could 
be measured. Proposal 157, intro- 
duced by Commissioner Jon Mills, 
originally made education a funda- 
mental right for Florida citizens, and 
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defined “adequate provision” as “the 
provision of financial resources to 
achieve a thorough, efficient, high- 
quality, safe, and secure system of 
public education for all public schools 
and access to public institutions of 
higher learning or education.”*? Pro- 
posal 181, introduced by Commis- 
sioner Robert Brochin, also made 
primary and secondary education a 
fundamental right.®** Proposal 181 
also looked back to the 1868 Consti- 
tution making education the “para- 
mount duty of the state,” and like- 
wise requiring the state to make 
“ample” provision for public educa- 
tion.** The “ample provision” require- 
ment was soon amended back to an 
“adequate provision” requirement. 
Ultimately, the “fundamental 
right” language was removed from 
both proposals. Many commissioners 
and others feared this language 
would place too severe a burden on 
school districts and the state by po- 
tentially making their actions sub- 
ject to strict scrutiny. It was feared 
that the proposal might be inter- 
preted to create a cause of action for 
failing to meet the particular educa- 
tional needs of individuals.*’ For Pro- 
posal 181, Commissioner Chris Corr 
successfully moved an amendment to 
change the term “fundamental right” 
to “a fundamental value.”** Such a 
term adopts language used by the 
dissenting justices in Coalition for 
Adequacy, who wrote: 
Surely all would agree that education is 
a fundamental value in our society. The 
question remains as to how we have rec- 
ognized that value in Florida. The most 
obvious and effective way to recognize a 
value as fundamental and of the highest 
importance is to make provision for that 
value in our society’s supreme and basic 
charter, our constitution. We did that in 
Florida. The people of Florida recognized 
the fundamental value of education by 


making express provision for education 
in our constitution.* 


The use of the term “fundamental 
value” instead of fundamental right 
is important in emphasizing that the 
focus of Article IX is the education 
system, and the adequacy of that sys- 
tem generally. 

On March 17, 1998, both propos- 
als were adopted by the commission 
by overwhelming votes (28-2 for Pro- 
posal 157, 28-1 for Proposal 181).° 


Presented together to the commis- 
sion as Revision 2, the revision was 
adopted by the commission on March 
23, 1998, by a 28-8 vote.® 

Changes to the constitution, the or- 
ganic law of our state, are always sig- 
nificant. Where constitutional lan- 
guage is changed or amended, courts 
have presumed such changes to be 
intentional and to have a different 
effect from the prior language.® In 
interpreting a constitutional provi- 
sion, a court’s duty is to discern and 
give effect to the will of the people 
who adopted the provision.® The in- 
terpreting court should keep in view 
the objective to be accomplished and 
the evils to be remedied by the pro- 
vision, and so interpret the provision 
as to accomplish rather than defeat 
this objective.“ The legislative his- 
tory, statements of the drafters and 
adopters, are all looked to by courts.® 

In construing an amended or re- 
vised constitutional provision, “the 
words should be given reasonable 
meanings according to the subject 
matter, but in the framework of con- 
temporary societal needs and struc- 
ture. Such light may be gained from 
historical precedent, from present 
facts, or from common sense.” Fi- 
nally, the Supreme Court has stated 
that newly passed constitutional pro- 
visions “must be viewed in light of 
the historical development of the de- 
cisional law extant at the time of... 
adoption and the intent of the fram- 
ers and adopters.”®’ 

Describing the intent of Proposal 
181, Commissioner Brochin said: 
The intent, and I do want to be clear on 
intent, is as follows: One, it is to allow 
the people of this state to say through its 
Constitution, through its document, that 
it has fundamental values, and one of 
those fundamental values is the educa- 
tion of its children. 

Two, it is to allow the people of this 
state, through the Constitution, its docu- 
ment, to instruct its state government 
that its paramount duty is to provide an 
adequate . .. education for its children. 

Three, it is to [allow the people of this 
state to say that when government 
moves]... forward in the education of our 
children, whether it’s through vouchers, 
whether it’s through charter schools, 
whether it’s through private schools, pub- 
lic schools, that all children, all children 
in this state will move there together. 

* * * 


Proposal 181 is quintessential consti- 
tutional language that sets forth, in clear 


and unambiguous terms, the high value 
of education that we place in our Consti- 
tution... .© 


Similar language exists to describe 
the intent of the commission in 
adopting the definition of “adequacy” 
in Proposal 157. Commissioner Mills 
discussed the recent Coalition for 
Adequacy case, and noted that Pro- 
posal 157 was intended “to define 
what adequate education should be 
in the state of Florida with common 
terms used in other constitutions.” 
Commissioner Mills spoke of the im- 
portance of providing a definition for 
adequacy “which would give guid- 
ance to either the legislature or the 
courts,” noting: “I think the terms 
used here are understandable, they 
are derived . .. from other states that 
have a higher standard, and they give 
the court and any future legislature 
an opportunity to meet a standard of 
adequacy.””° 


Issues Raised by Proposals 
As the debates show, Revision 6 is 
a conscious response to the Coalition 


for Adequacy case, attempting to give 
meaningful definition to “adequacy” 
under Article IX, and provide a mea- 
surable standard for the legislature’s 
duty to support education. The revi- 
sion commission has attempted to 
raise Florida’s constitutional educa- 
tion standard from Category II to 
Category IV,” or in other words, to 
increase the standard from a low 
basic duty to provide for education 
to the highest duty by the state to 
make provision for education. Sev- 
eral important issues were raised in 
debate on the proposals, and should 
be clearly explained to those consid- 
ering Revision 6, and those who may 
be called upon to interpret it in the 
future. 

First, is it possible for the state’s 
educational system to be held uncon- 
stitutional based on the language of 
Revision 6? Yes, the new standard is 
intended to provide a benchmark to 
require government to act when the 
system can be demonstrated to be 
dangerous, unhealthy, or not of high 
quality. The standard allows courts to 
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make a determination of unconstitu- 
tionality. However, the new standard 
is also intended to place the legisla- 
ture on notice that the people of Florida 
expect more with regard to education.” 

Second, will adoption of Revision 
6 automatically result in more money 
being spent on public education? Not 
necessarily, because the intent is to 
create a high quality system, and the 
word “efficient” was included advis- 
edly, indicating that the way re- 
sources are used is important. An 
education system cannot be adequate 
merely by having more money.” 

Third, will adoption of Revision 6 
generate more litigation? Litigation 
over school conditions probably is 
inevitable. Commentators think that 
the current language of Art. IX, §1 
could result in a finding of unconsti- 
tutionality,” and indeed the opinion 
in Coalition for Adequacy appears to 
invite further litigation with or with- 
out the new standards provided by 
Revision 6.” The advantage that Re- 
vision 6 offers is that it provides a 
clear expression of public will, and a 
measurable constitutional definition 
to help courts in any future litiga- 
tion.”* Revision 6 is directed at all 
three branches of state government, 
stating that this new standard of 
adequacy is the minimum level of 
education that the people of this state 
demand.” 

Fourth, could a court interpret “fun- 
damental value” to mean “fundamen- 
tal right,” that Revision 6 might pro- 
vide an individual cause of action for 
damages against the state for failure 
to meet the particular educational 
needs of some person? This was a le- 
gitimate concern of several commis- 
sioners,’® and resulted in the amend- 
ment of both Proposals 157 and 181 to 
remove “fundamental right” language. 
The intent of the proposals, as ex- 
pressed by the commission, is not to 
create a cause of action based upon 
some alleged failure to adequately edu- 
cate an individual, but to address the 
needs of the entire education system.” 
The obligation of the state is to pro- 
vide for an adequate education system, 
not necessarily to meet the special edu- 
cational needs of a particular indi- 
vidual.®° 

Fifth, does the adoption of this new 


From the 
commission's 
statements and 
debate, it is clear that 
it did not believe that 
the current education 
system is “efficient, 
safe, secure, and 
high quality.” 


standard for “adequacy” potentially 
impact the existing “uniformity” 
standard of Art. IX, §1? Revision 6 is 
not intended to alter the standard for 
uniformity in any way. The stated 
purpose is only to define “adequacy,” 
which was previously undefined.*! 
There already exists a meaningful 
“uniformity” standard for Florida 
courts.®? The new standard, as modi- 
fied by Revision 6, is that the educa- 
tion system in Florida must be “uni- 
formly adequate,” and meet the new 
standards uniformly. 

Finally, might not the addition of 
terms such as “efficient, safe, secure, 
and high quality education” merely 
add to the constitution well-sound- 
ing, but ultimately useless, words 
that themselves have no meaningful 
standards for courts to follow? No, the 
terms have understandable signifi- 
cance for judging adequacy. The sig- 
nificance of the terms used in Revi- 
sion 6 is that they have been found 
to be measurable and meaningful in 
other states.** Courts in other states 
have found efficiency, safety, security, 
and some standard of quality as nec- 
essary components of an adequate 
education system.* Revision 6 explic- 
itly includes these components in the 
definition of adequacy. 

Furthermore, the revision has an 
additional and necessary qualitative 
standard. Not only must the system 
be “efficient, safe, secure, and high 
quality,” but the system must allow 
“students to obtain a high quality 
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education.”® The term “high quality 
education” is thus a separate stan- 
dard. A high quality education is one 
that not only meets standards set by 
the Legislature, but is also one that 
is high quality compared to other 
education systems.* Thus, Revision 
6 offers both an input and outcome- 
based standard, intended to be mea- 
surable and meaningful in Florida. 


Conclusion 

The ultimate intent of Revision 6 
is to raise the standards for Florida’s 
system of public education. From the 
revision commission’s statements 
and debate, it is clear that it did not 
believe that the current education 
system is “efficient, safe, secure, and 
high quality.”®’ By restoring educa- 
tion to a paramount duty, and empha- 
sizing its place as a fundamental 
value of the people of Florida, this 
constitutional expression places an 
obligation on all parts of Florida gov- 
ernment. The new standard presents 
a test that Florida can fail, for the 
standard is intended to be meaning- 
ful and measurable. However, Revi- 
sion 6 also presents an opportunity 
to codify and cement a legacy of com- 
mitment to high quality education, 
and help place Florida at the top of 
this country’s education systems. The 
Constitution Revision Commission 
believes that it is appropriate to an- 
chor this commitment in the Florida 
Constitution. 


1 This consensus is reflected in the 
adoption of these proposals by an over- 
whelming majority of the CRC. See su- 
pra text accompanying notes 59-60. 

2 Letter from Thomas Jefferson to Col. 
Charles Yancey (Jan. 6, 1816) (quoted in 
Coalition for Adequacy and Fairness in 
School Funding v. Chiles, 680 So. 2d 400, 
409 (Fla. 1996) (Overton, J., concurring)); 
cf Florida Constitution Revision Comm’n 
Meeting Proceedings, Jan. 13, 1998, at 147 
(hereinafter CRC Minutes) (Statement of 
Comm’r Jon Mills). 

3 See, e.g., CRC Minutes, Feb. 26, 1998, 
at 49-50 (Statement of Comm’r Jon 
Mills). 

4 This is opposed to the “uniformity” 
standard of Art. IX, §1, which the courts 
have been able to interpret and apply. See 
Florida Dep’t of Educ. v. Glasser, 622 So. 
2d 944 (Fla. 1993); St. John’s County v. 
Northeast Fla. Builders Ass’n, 583 So. 2d 
634 (Fla. 1991); State ex rel. Clark v. 
Henderson, 188 So. 351 (Fla. 1939). 


é 
| 

| 

{ 


5 Fa. Const. art. XI, §1. 

§ E.g.,DeRolph v. State, 677 N.E.2d 733 
(Ohio 1997). For more generally on school 
finance reform litigation based upon state 
constitutional education clauses, see Wil- 
liam E. Thro, The Role of Language of the 
State Education Clauses in School Fi- 
nance Litigation, 79 Ep. L. Rep. 19 (1993); 
Molly McUsic, The Use of Education 
Clauses in School Finance Reform Liti- 
gation, 28 Harv. J. Leais. 309 (1991); Wil- 
liam E. Thro, To Render Them Safe: The 
Analysis of State Constitutional Provi- 
sions in Public School Finance Reform 
Litigation, 75 Va. L. Rev. 1639 (1989). 

7 Quality Counts ‘98, EpucaTION WEEK, 
January 8, 1998, at 84-85. 

8 Id. at 79. 

9 Id. at 86-87. 

1 Td. at 80, 129. “Education Week” lists 
Florida as seventh among the states for its 
overall standard and assessments. 

12 See, e.g., Grubb, Breaking the Lan- 
guage Barrier: The Right to Bilingual 
Education, 9 Harv. C.R.-C.L. L. Rev. 52, 
66-70 (1974); Ratner, A New Legal Duty 
for Urban Public Schools: Effective Edu- 
cation in Basic Skills, 63 Tex. L. Rev. 777, 
814-16 n.1438-46 (1985); McUsic, supra 
note 6, at 333-39; Barbara J. Staros, 
School Finance Reform Litigation in 
Florida:A HistoricalAnalysis, 23 STETSON 
L. Rev. 497, 498-99 (1994). 

18 Briefly described, those constitutional 
provisions that merely mandate some 
system of free public schools, with no re- 
quirement as to support or quality, are 
Category I. Category II states, such as 
Florida, do impose some minimal stan- 
dard of quality. Category III states 
strengthen this standard with some spe- 
cific mandate. Category IV clauses make 
education the most important duty of the 
state with the highest mandate for sup- 
port. See Thro, Role of Language, supra 
note 6, at 23-25. 

An example of a Category I state, ac- 
cording to Thro, is Tennessee, which pro- 
vides in its constitution: “The General As- 
sembly shall provide for the maintenance, 
support and eligibility standard of a sys- 
tem of free public schools.” TENN. Const. 
art. 11, §12. 

As an example of a Category II state 
with some minimal _ standard, 
Pennsylvania’s constitution provides: 
“The General Assembly shall provide for 
the maintenance and support of a thor- 
ough and efficient system of public edu- 
cation to serve the needs of the Common- 
wealth.” Pa. Const. art. III, § 14. 

California is included among the Cat- 
egory III states, with higher and more 
specific education standards. Its consti- 
tution provides: “A general diffusion of 
knowledge and intelligence being essen- 
tial to the preservation of the rights and 
liberties of the people, the Legislature 
shall encourage by all suitable means the 
promotion of intellectual, scientific, 
moral, and agricultural improvement.” 
CaL. Const. art. IX, §1. 

Washington ranks among the Cat- 
egory IV states. Its constitution has lan- 


guage based upon Florida’s 1868 consti- 
tution, and states: “It is the paramount 
duty of the state to make ample provi- 
sion for the education of all children re- 
siding within its borders without distinc- 
tion or preference on account of race, 
color, or sex.” WasuH. Const. art. IX, § 1. 
See generally Thro, Role of Language, 
supra note 6, at 23-25. 

As a practical matter, some of the dis- 
tinctions between the categories are no 
longer as clear as they were. For example, 
Ohio’s constitution has the “thorough and 
efficient” standard that most commenta- 
tors included in Category II, along with 
Florida’s “adequate provision” standard. 
See Onto Const. art VI, § 3. Yet in the re- 
cent DeRolph v. State case, the Ohio Su- 
preme Court found relatively strict and 
meaningful standards within the “thor- 
ough and efficient” standard established 
by the Ohio Constitution. 677 N.E.2d 733, 
745 (Ohio 1997). See supra text accom- 
panying notes 46-47. 

14 Coalition for Adequacy, 680 So. 2d at 
405 n. 7 (citing Staros, supra note 12, at 
498-99). 

18 Fa. Const. art. VIII, §1 (1868). 

16 See Coalition for Adequacy, 680 So. 2d 
at 405 n.7. 

17 Fia. Const. art. VIII, §2 (1868) (“The 
Legislature shall provide a uniform sys- 
tem of common schools and a university, 
and shall provide for the liberal mainte- 
nance of the same. Instruction in them 
shall be free.”). 


18 Fia. Const. art. XII, §1 (1885). 

19 See generally Staros, supra note 12, at 
500-05 (discussing and analyzing histori- 
cal changes in Florida’s education article). 

20 FLORIDA CONSTITUTION REVISION CoMM’N, 
FINAL SuMMaRY OF ACTION TAKEN ON ALL 
Comw’N Proposa.s 1, 39 (1978) (CRC pro- 
posals 26 and 78); see also Staros, supra 
note 12, at 503-04 (discussing these pro- 
posals). 

21 FLORIDA CONSTITUTION REVISION CoMM’N, 
PROPOSED REVISION OF THE FLORIDA ConsrTI- 
TUTION 20 (1978). The proposal also al- 
lowed for vocational training, special in- 
struction to students with special needs. 
Id. The revision included amendments to 
Art. IX, §2 making the state board of edu- 
cation an appointive body, and a new Art. 
IX, §7 constitutionalizing the Board of Re- 
gents. Id.; see Patricia A. Draper, A New 
Look for Public Education: The Proposed 
Revision of Florida’s Educational Gover- 
nance System, 6 Fta. St. U. L. Rev. 851 
(1978) (reviewing mainly the structural 
changes); MANNING J. DAuER, PRoPosED 
1978 FLoripA CONSTITUTION REVISION AND 
PROPOSAL ON CASINO GAMBLING 24-25 
(1978) (briefly analyzing the proposals). 
22 See, e.g., Steven J. Uhlfelder & Robert 
A. McNeely, The 1978 Constitution Revi- 
sion Commission: Florida’s Blueprint for 
Change, 18 Nova L. Rev. 1489, 1490-91 
(1994). 

23 St. Johns County v. Northeast Florida 
Builders, 583 So. 2d 635, 637 (Fla. 1991). 

24 Td. at 641. The court did strike a sec- 
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tion of the ordinance that apparently 
made the impact fee a user fee for those 
households with children, thus violating 
Art. IX, §1’s requirement of free public 
schools. Id. at 640. Finally, the court found 
that the St. Johns County impact fee 
could not be collected until it imposed 
within municipalities in the county to 
ensure that funds spent would benefit 
those who were subject to the fee. Id. at 
637-39 (citing Contractors & Builders 
Ass’n v. City of Dunedin, 329 So. 2d 314 
(Fla. 1976)). 

25 Glasser, 622 So. 2d at 946-47. The deci- 
sion was based upon F1a. Const. art. VIL, §%a), 
which requires legislative authorization for 
the imposition of ad valorem taxes. 

6 Td. at 947. 

27 Td. at 950 (Kogan, J., specially concur- 
ring). As one commentator has noted, the 
result of the court’s decisions in this area 
is to adopt the statutory term “substan- 
tially equal,” used in Fa. Star. 
§236.012(1) as a working definition for 
uniformity. Staros, supra note 12, at 511. 
Such a standard is in keeping with the 
decisions of other states, which often al- 
low for substantial funding disparities 
between school districts. See, e.g., Peter 
Enrich, Leaving Equality Behind: New 
Directions in School Finance Reform, 48 
Vanp. L. Rev. 101, 143-44 (1995). 

28 For useful analyses of this important 
case, see E. John Wagner, Comment, 
Florida Constitutional Law: What is the 
Legislature’s Duty to Provide for the 
State’s Educational System, 49 Fa. L. 
Rev. 339 (1997); Michael L. Buckner, The 
Adequacy Provision in the Florida Con- 
stitution: The Next Step After Coalition 
for Adequacy and Fairness in School 
Funding, Inc. v. Chiles, 71 Fia. B.J. 24 
(Oct. 1997). 

28 Coalition for Adequacy, 680 So. 2d at 
401-02. The court did find that a declara- 
tory judgment action was proper, and that 
the individual plaintiffs and the school 
boards each had standing even absent a 
showing of a special injury. Jd. at 402- 
04. 

30 Id. at 401. The plurality, quoting the 
trial court’s judgment, noted that the 
plaintiffs were not attacking any specific 
legislative action, but rather the general 
level of support provided by the Legisla- 
ture. Id. at 407. 

31 Justices Grimes, Harding, and Wells 
concurred with the plurality judgment of 
the court. Id. at 408. 

32 Td. at 407-08 (citing Baker v. Carr, 369 
US. 186, 209 (1962)). 

33 Td. at 408. 

34 Td. at 407. 

35 Justice Overton, writing of the impor- 
tance of education to Florida citizens and 
the importance of educated citizens to a 
functioning democracy, recognized a fun- 
damental right to education. Id. at 410 
(Overton, J., concurring). 

36 Td. at 409-10 (Overton, J., concurring); 
id. at 410-11 (Anstead, J., joined by 
Kogan, C.J., and Shaw, J., dissenting). 

37 Td. at 409 (Overton, J., concurring); id. 
at 410 (Anstead, J., joined by Kogan, C.J., 
and Shaw, J., dissenting). 

38 Jd. at 410 n.10 (Anstead, J., dissent- 


ing) (“The appellants, of course, have the 
option of filing another action if they can 
allege and demonstrate inadequacies suf- 
ficient to meet the requirements set out 
in the various opinions of the judges of 
the Court filed in this case.”). 

39 See Buckner, supra note 28, at 28-30 
(pointing to judicial involvement with the 
complex issues related to school deseg- 
regation as precedent for courts uphold- 
ing constitutional provisions). 

40 See Advisory Opinion to the Attorney 
General Re: Requirement for Adequate 
Public Education Funding, 703 So. 2d 
446, 447-48 (Fla. 1997). 

41 Id. at 447. 

42 Td. at 450. The problem for the court 
with use of a percentage was that this 
percentage affected every tax dollar 
raised and spent, and thus affected many 
other functions of government which, 
according to the court, would be relegated 
to the remaining 60 percent of appropria- 
tions. Id. at 449. 

Justice Anstead wrote a dissent not- 
ing that the court would have benefited 
in the earlier Coalition for Adequacy case 
“if there had been an express statement 
in the constitution defining ‘adequate 
provision’ to guide us.” Id. at 450 
(Anstead, J., dissenting). 

43 See id. at 410 n.9 (citing cases in other 
states). 

44 Leandro v. State, 488 S.E.2d 249 (N.C. 
1997). The court expressly found that, in 
North Carolina, questions of educational 
adequacy were not nonjusticiable politi- 
cal questions and were indeed subject to 
the review of the courts. Jd. at 253-55. 
The North Carolina court held: “The prin- 
cipal question presented by this argu- 
ment is whether the people’s constitu- 
tional right to education has any 
qualitative content, that is, whether the 
state is required to provide children with 
an education that meets some minimum 
standard of quality. We answer that ques- 
tion in the affirmative and conclude that 
the right to education provided in the 
state constitution is a right to a sound 
basic education. An education that does 
not serve the purpose of preparing stu- 
dents to participate and compete in the 
society in which they live and work is 
devoid of substance and is constitution- 
ally inadequate.” Id. at 254. 

45 Td. at 255. 

46 DeRolph, 677 N.E.2d at 747. After re- 
viewing the deficiencies in Ohio schools, 
the Ohio court concluded: “All the facts 
documented in the record lead to one in- 
escapable conclusion—Ohio’s elementary 
and secondary public schools are neither 
thorough nor efficient. . .. Consequently, 
the present school financing system con- 
travenes the clear wording of the Consti- 
tution and the framers’ intent.” Jd. at 745. 

47 Td. at 747. 

48 See, e.g., Randolph Pendleton, Panel 
hears constitution concerns, FLa. TIMEs- 
Union, July 30, 1997, at B1; Howard 
Troxler, Line forms here for democracy in 
Florida, St. PETERSBURG TIMES, September 
12, 1997, at 1B. 

481 FLorIDA CONSTITUTION REVISION 
Comwy’N, PusB.ic Proposa.s 660-83 (1997). 
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The public proposals also included mat- 
ters related to the education structure, 
including appeals for an appointed board 
of education, and changes allowing multi- 
county school districts or division of coun- 
ties into multiple school districts. Id. 

50 Brief summaries of all CRC proposals 
are found in the December 1997—Janu- 
ary 1998 CRC Newsletter. See Constitu- 
tion Revision Comm’n Proposals Filed, 
FLORIDA CONSTITUTION REVISION COMM’N 
Revision WatcH, December 1997—January 
1998, at 5-11. 

51 The term “substantive” is used for Pro- 
posals 157 and 181 to distinguish them 
from those “structural” proposals related 
to the state board of education or local 
school board composition and elections. 

52 FLORIDA CONSTITUTION REVISION CoMM’N, 
SPECIAL ORDER PACKET, WEEK OF JANUARY 
12-16, 1998,Vot. II, Proposal 157 (here- 
inafter CRC Proposal 157). The text of 
all CRC proposals is also available at 
<http://www3.law.fsu.edu/cre>. CRC Pro- 
posal 157, as originally drafted, would 
have amended Art. IX, §1, as follows: 
“SECTION 1. System of public education. 
(a) Residents of this state have a funda- 


i Adequate provision 
shall be made by law for a uniform sys- 
tem of free public schools and for the es- 
tablishment, maintenance and operation 
of institutions of higher learning and 
other public education programs that the 
needs of the people may require. 


Id. The self-executing language was 
quickly removed from the proposal. See 
JOURNAL OF THE 1997-98 ConstiTUTION RE- 
VISION CoMM’N, January 13, 1998, (here- 
inafter CRC JournaL) at 140. The CRC 
Journals are also available at <http:// 
wwws3.law.fsu.edu/cre>. Likewise, the 
proposal was amended to remove the spe- 
cific reference to “adequacy” as the pro- 
vision of “financial resources.” See id.; cf. 
CRC Minutes, January 13, 1998, at 167 
(Statement of Comm’r Douglass). 

53 FLORIDA CONSTITUTION REVISION Comw’N, 
SPECIAL ORDER PACKET, WEEK OF JANUARY 
12-16, 1998, VoL.V, Proposal 181 (here- 
inafter CRC Proposal 181). CRC Proposal 
181, as originally drafted, would have 
amended Art. IX, §1, as follows: 
“SECTION 1.Systerof Public education. 


provision shall be made by law for a uni- 
form system of free public schools and for 
the establishment, maintenance and op- 
eration of institutions of higher learning 
and other public education programs that 
the needs of the people may require.”/d. 

54 Td. See also CRC Minutes, Jan. 15, 


mental right to an adequate system of 

tion shall be self-executing.” 
Each resident of this state has a funda- 
mental right to a public education dur- | 
ing the primary and secondary years of ® 
complete and adequate. Ample Adeqtrate 


1998, at 263-64 (Statement of Comm’r 
Brochin) in which he stated: 

“(This proposal] comes out of our Consti- 
tution of 1868. And although I didn’t use 
the exact language, I used language fairly 
close. And what the 1868 Constitution 
says is that it is the paramount duty of 
the state to ensure that children, and they 
use the word children, have a right to an 
education without distinction or prefer- 
ence. And this is modeled after that. It 
was a good idea in 1868 and it is even a 
better idea in 1998.” Id. 

55 See CRC Journal, January 15, 1998, 
at 148-49. 

56 See, e.g., the analysis provided by the 
staff of the CRC Committee on Educa- 
tion, contained in FLoripA CoNnsTITUTION 
REVISION COMM’N, SPECIAL ORDER PACKET, 
WEEK OF JANUARY 12-16, 1998, VoL. II, 
Proposal 157 & VoL.V, Proposal 181. See 
United States v. Carolene Products, 304 
US. 144, 152-53 n.4 (1938) (noting that 
government actions affecting fundamen- 
tal rights receive the most heightened 
scrutiny of the courts). 

57 See CRC Minutes, Jan. 15, 1998, at 282 
(Statement of Comm’r Riley); id. at 284 
(Statement of Comm’r Marshall); id. at 
285-87 (Statement of Comm’r Langley). 
Responding to these concerns, expressed 
on January 15, 1998, Commissioner 
Brochin proposed the amendment mak- 
ing education “the fundamental value.” 
See CRC Minutes, Feb. 26, 1998, at 65— 
66 (Statement of Comm’r Brochin), in 
which he stated: “I sensed a concern, and 
on further reading and discussion of the 
subject was concerned that it would cre- 
ate perhaps litigation in the area of spe- 
cial needs by people coming forward, as 
Commissioner Corr alluded to earlier, and 
claiming individual rights fundamentally 
had been violated, and therefore, people 
with special needs and juveniles, perhaps 
in juvenile detention centers, would bring 
forth claims that their fundamental right 
to an education had been violated. That 
was not the intent, initially, and that is 
not the intent today.”/d. at 65. 

Ultimately, Commissioner Corr’s sub- 
stitute amendment making the education 
of children “a fundamental value” (not 
“the fundamental value”) was adopted by 
the commission. Jd. at 80-81 (Statement 
of Comm’r Corr); CRC Journa., February 
26, 1998, at 207. 

58 CRC JournaL, February 26, 1998, at 
207. 

59 Coalition for Adequacy, 680 So. 2d at 
410 (Anstead, J., dissenting); cf Plyler v. 
Doe, 457 U.S. 202 (1982) (“Education has 
a fundamental role in maintaining the 
fabric of our society.”). 

60 CRC JournaL, March 17, 1998, at 216— 

61 CRC Journa., March 23, 1998, at 226. 

82 See, e.g., State v. Creighton, 469 So. 2d 
735, 739 (Fla. 1985); In reAdvisory Opin- 
ion to the Governor, 112 So. 2d 843, 847 
(Fla. 1959). 

83 See Plante v. Smathers, 372 So. 2d 933, 
936 (Fla. 1979); In re Advisory Opinion 
to the Governor, 243 So. 2d 573, 577 (Fla. 
1971); State ex rel. McKay v. Keller, 191 
So. 542 (Fla. 1939). 


64 State ex rel. Dade County v. Dickinson, 
230 So. 2d 130, 135 (Fla. 1970); Gray v. 
Bryant, 125 So. 2d 846, 851-52 (Fla. 
1960); Amos v. Mathews, 126 So. 308 (Fla. 
1930). 

5 See, e.g., Winfield v. Div. of Pari-Mutuel 
Wagering, 477 So. 2d 544 (Fla. 1985). In 
Winfield, the Supreme Court was consid- 
ering Florida’s newly adopted privacy 
amendment, Art. I, §23. The court looked 
to the legislative history of the amend- 
ment, noting that the drafters had re- 
jected such terms as “unreasonable” or 
“unwarranted” in defining the protection 
from “governmental intrusion” intended 
by the amendment. The court concluded 
that the intent of the amendment was to 
provide for a greater level of protection 
from governmental intrusion. Jd. at 548. 

66 In re Advisory Opinion to the Gover- 
nor, 276 So. 2d 25, 29 (Fla. 1973). See also 
Department of Environ. Protection v. 
Millender, 666 So. 2d 882, 886 (Fla 1996) 
(quoting Plante, 372 So. 2d at 936). 

§7 Jenkins v. State, 385 So. 2d 1356, 1357 
(Fla. 1980). 

68 CRC Minutes, March 17, 1998, at 237-— 
38 (Statement of Comm’r Brochin). 

6° CRC Minutes, January 13, 1998, at 
147-48 (Statement of Comm’r Mills). 

70 Td. at 148. 

11 See CRC Minutes, Feb. 26, 1998, at 68 
(Statement of Comm’r Brochin). See su- 
pra notes 12-13 and accompanying text. 

72 See CRC Minutes, Jan. 13, 1998, at 203 
(Statement of Comm’r Brochin). 


73 See CRC Minutes, Jan. 13, 1998, at 149 
(Statement of Comm’r Mills). 

™4 See Buckner, supra note 28, at 28-30; 
see supra text accompanying notes 38— 
39. 

3 Coalition for Adequacy, 680 So. 2d at 
410 n.10 (Anstead, J., joined by Kogan, 
C.J., and Shaw, J., dissenting). 

%6 See CRC Minutes, Feb. 26, 1998, at 54 
(Statement of Comm’r Mills) (“I persoa- 
ally believe that there is probably going 
to be litigation no matter what you do. 
I’m not going to mislead you on that. [This 
proposal] does provide a definition.”). 

™ CRC Minutes, Jan. 13, 1998, at 203 
(Statement of Comm’r Brochin). 

78 See supra note 57, and accompanying text. 

79 See CRC Minutes, Feb. 26, 1998, at 57— 
59 (discussion between Comm’rs Connors 
and Mills). 

“Commr Connors: Now would you agree 
that the definition of “adequate provision” 
modifies system and not a particular 
school? 

“Comm Mills: Yes. 

“Comm’r Connors: And so if you had a 
particular school which was neither effi- 
cient or deficient in terms of safety or 
security or in the quality of education 
that it provided, would that necessarily 
mean that the system as a whole failed 
to meet the standard? 

“Comm’r Mills: No, it wouldn’t. There is 
a good example of this in Justice 
Overton’s opinion where he said, and I 
think this would be a sort of threshold. 
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He said, if the entire school system, that 
is the school board, had a 40 percent [il- 
literacy] rate, that would be emblematic 
of an entire system that was broken. 
“Comm’r Connors: Then in response to 
Commissioner Corr’s question about liti- 
gation by parents on behalf of their child 
in a given school, for instance where it 
may have been deemed by them that ad- 
equate provision was not being made, 
would they be perhaps less likely to pre- 
vail than otherwise because the adequate 
provision refers to the system as a whole 
as opposed to the individuals? 
“Comm’r Mills: The adequate provision 
does refer to the system any particular 
school of course would be evidence of 
that.” 

80 See CRC Minutes, Feb. 26, 1998, at 52 
(Statement of Comm’r Mills). 

81 See supra text accompanying notes 31- 
34 


82 See supra text accompanying notes 23- 
27 


83 F.g., DeRolph, 677 N.E.2d at 747. See 
supra notes 43-47, and accompanying text. 

54 “Obviously, state funding of school dis- 
tricts cannot be considered adequate if 
the districts lack sufficient funds to pro- 
vide their students a safe and healthy 
learning environment.” DeRolph, 677 
N.E.2d at 744. The Ohio court also found: 
“Although a student’s success depends 
upon numerous factors besides money, we 
must ensure that there is enough money 
that students have the chance to succeed 
because of the educational opportunity 
provided, not in spite of it. Such an op- 
portunity requires, at the very least, that 
all of Ohio’s children attend schools which 
are safe and conducive to learning. At the 
present, Ohio does not provide many of 
its students with even the most basic of 
educational needs.” 
Id. at 746. See also Leandro, 488 S.E.2d 
at 254 (necessary qualitative content to 
state’s requirement to make provision for 
education). 

85 See CRC Minutes, Jan. 13, 1998, at 207 
(discussion between Comm’rs Zack and 
Mills regarding why “high quality” was 
used twice in Proposal 157). 

86 See supra text accompanying notes 7— 

87 See, e.g., CRC Minutes, Jan. 15, 1998, 
at 278-80 (Statement of Comm’r 
Brochin). 
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Updating the Judicial Branch 


by Attorney General Robert A. Butterworth and Ana Cristina Martinez 


Ballot Title: Local Option for Selection of Judges and Funding of State Courts 


Ballot Summary: Provides for future local elections to decide whether to continue electing circuit and 
county judges or to adopt system of appointment of those judges by governor, with subsequent elections to re- 
tain or not retain those judges; provides election procedure for subsequent changes to selection of judges; in- 
creases county judges’ terms from four to six years; corrects judicial qualifications commission term of office; 

allocates state courts system funding among state, counties, and users of courts. 


his November, voters will have the opportunity 
to significantly change how trial judges in Florida 
are chosen and how the state courts system is 
funded. These are two of the four proposed con- 
stitutional amendments contained within Revision 7, en- 
titled “Local Option for Selection of Judges and Funding 
of State Courts.” On election day, Floridians will vote on 
this revision, summarized in the above ballot language.” 
The first amendment within Revision 7 is a local option 
for circuits and counties to vote on whether they want to 
continue electing their trial court judges (both circuit and 
county) or whether they want to change to a system of 
merit selection and retention. The second amendment 
would increase county court judges terms from four to six 
years. The next amendment corrects the term of office for 
a member of the Judicial Qualifications Committee. The 
last, though not the least, of the proposed amendments 
would shift the majority of the costs of the state courts 
system from the counties to the state. The remainder of 
this article will address the specifics of each amendment 
and identify the arguments made by proponents and op- 
ponents of each amendment. 


Article V Costs 

Perhaps the most significant proposed change within 
Revision 7 is the “funding amendment,” which would shift 
the burden of the majority of the costs of the state courts 
system from the counties to the state. In 1972, when 
Florida voters amended Article V of the Florida Constitu- 
tion to create a state courts system, the amendment was 
largely promoted and adopted with the promise that local 
governments would be relieved of the costs of operating 
courts. The state, however, has never fully assumed these 
costs. As a result, in fiscal year 1995-96, counties spent 
nearly $614 million on the state court system, compared 
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to the state’s expenditure of $513 million.’ To that end, 
Revision 7 assigns to the state the primary responsibility 
of funding the state courts system. 

Specifically, Revision 7 provides that the state shall fund 
the state courts system, state attorneys’ offices, public 
defenders’ offices, and court-appointed counsel. Counties 
spent approximately $216,523,443 on these costs in fiscal 
year 1995-96.* Funding for the offices of the clerks of the 
circuit and county courts performing court-related func- 
tions is to be provided chiefly by users of the courts through 
filing fees, service charges, and costs. In the event that 
insufficient user fees are collected to fund the clerks’ of- 
fices, the state would provide supplemental funding. 

Counties, however, will not be totally relieved from fund- 
ing the state court system’s costs. Under Revision 7, coun- 
ties would continue to fund the costs of construction, leases, 
maintenance, utilities, and security of facilities for the trial 
courts, public defenders’ offices, state attorneys’ offices, 
and the offices of the clerks of the circuit and county courts. 
Additionally, counties would continue to fund the costs of 
communications services, existing radio systems, and 
multi-agency criminal justice information systems. Coun- 
ties would also be required to fund the reasonable and 
necessary expenses of the state court system, state attor- 
neys, public defenders, and clerks’ offices to meet local 
requirements as determined by general law. Thus, if the 
funding amendment were in effect today, counties would 
still be responsible for approximately $150 million of the 
state courts system’s costs.® Under Revision 7, beginning 
in the year 2000 the legislature must appropriate funds 
to pay for the salaries, costs, and expenses pursuant to a 
phase-in schedule established by general law. The amend- 
ment is to be fully implemented by the year 2004. 

During the course of debate on this issue, the concern 
was raised that adoption of this plan might result in lower 


\ 

| 
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total funding of the state courts sys- 
tem. If adopted, the Legislature will 
decide how much to allocate for the 
state courts system. To address such 
concerns, the sponsors, Commission- 
ers Alan Sundberg and Jon Mills, 
placed a statement of intent in the 
record. It explains in pertinent part: 
{I]t is the intent of the proposers that the 
Legislature adopt a procedure to provide 
adequate supplemental funding for the 
State Courts System, state attorneys, and 
public defenders in the event that appro- 
priations in a given year, notwithstanding 
diligent efforts to achieve efficiencies, are 
insufficient.® 


Another objection was that the pro- 
posal offers a complicated resolution to 
the state courts funding issues when the 
current system is adequate. Proponents 
respond that this argument ignores the 
counties’ ever-increasing share of fund- 
ing the state court system. This amend- 
ment would relieve counties of more than 
$200 million annually and in turn, free 
those revenues for local uses or tax re- 
lief. Smaller counties are particularly 
hurt by the current manner of funding 
the state courts system. For example, as 
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a result of several multiple defendant 
capital cases, in fiscal year 1997-98, ru- 
ral Wakulla County (population 18,660)’ 
expects to incur $384,682 in conflict at- 
torneys’ fees and costs.’ These expendi- 
tures will far exceed the $56,000 bud- 
geted for conflict attorneys’ fees in that 
year and Wakulla County’s entire 1997 
court budget of $326,223.° As a result, 
Wakulla County is currently facing a fi- 
nancial emergency. 

Those supporting the revision point 
out that this amendment would promote 
a more uniform court system through- 
out the state, arguing that services of- 
fered by the court system should not be 
dependent on a county’s size and wealth, 
and that the resources available to pros- 
ecute and defend cases should not sub- 
stantially differ from jurisdiction to ju- 
risdiction. 


Local Option for 
Merit Selection 

Revision 7 seeks to offer circuits 
and counties a choice in the manner 
in which their circuit and county 
court judges are chosen. Currently, 


justices of the Florida Supreme Court 
and judges of the district courts of ap- 
peal are chosen through a system of 
merit selection.!° When a vacancy 
occurs on one of these courts, candi- 
dates submit their applications to the 
appropriate judicial nominating com- 
mission. After reviewing the applica- 
tions and interviewing the candi- 
dates, the nominating commission 
submits the names of three to six of 
the most qualified candidates to the 
Governor for appointment. The Gov- 
ernor must fill the vacancy from the 
names submitted. At the next gen- 
eral election that is at least one year 
after the judge’s appointment, and at 
the end of each six-year term, the 
judge is subject to a retention vote 
where voters decide based on the 
judge’s record whether to retain or 
not to retain the judge." If retained, 
the judge will serve a new six-year 
term. If not, a vacancy is created on 
the court and another candidate is 
chosen through the merit selection 
process. 

Circuit and county court judges, 
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however, run in a nonpartisan elec- 
tion within their jurisdiction at the 
end of each term,” except if a vacancy 
occurs prior to the completion of a 
trial court judge’s term (for any rea- 
son such as resignation or death) and 
there is not a general election upcom- 
ing in the reasonable future. In that 
case, the vacancy is filled through the 
merit selection process.’* An ap- 
pointed trial judge must run for elec- 
tion at the next general election at 
least one year after her or his ap- 
pointment. At that time and at the end 
of each subsequent term, trial court 
judges run for election. 

Revision 7 proposes to offer circuits 
and counties a choice as to how they 
select their circuit and county court 
judges. Circuits and counties would 
have the option of either continuing to 
elect their circuit and county court 
judges or having these judges selected 
through the merit selection process 
and later retained or not retained by a 
vote of the electorate. The amendment 
provides for a two-step approval pro- 
cess. First, this constitutional amend- 
ment would have to be approved by the 
majority of the voters in November. If 
adopted, the second step involves a vote 
in the general election in the year 2000 
at both the circuit and county level to 
determine whether to change the cur- 
rent election of trial judges to merit se- 
lection and retention for that local ju- 
risdiction. The amendment further 
provides that a circuit or county can 
subsequently opt to change back to 
judicial elections of its trial court 
judges. 

Proponents of the local option for 
merit selection/retention of trial 
judges argue that appointments 
through the merit selection process 
result in the strongest candidates for 
the office because the candidate’s le- 
gal experience and merit is consid- 
ered. Opponents argue that the merit 
selection/retention proposal does not 
guarantee that state trial judges will 
be more competent than if elected. 
However, judges placed on the bench 
by the merit selection process consis- 
tently rank higher on judicial bar 
polls and have been the subject of 
substantially fewer disciplinary ac- 
tions than elected judges." 

Another criticism of this proposal, 


Proponents argue 
that judges can 
devote more of their 
time to the business 
of the courts and not 
be distracted by 
campaigning for 
reelection. 


is that it removes the opportunity for 
citizens to vote for officials who are 
more responsive to the public than 
appointed officials. Yet judges subject 
to merit retention will always neces- 
sarily appear on the ballot each term. 
In the event that a community is not 
satisfied with the performance of one 
of its trial judges, it can vote not to 
retain that judge. The reality is that 
incumbent judges subject to election, 
commonly run without opposition 
and therefore, do not even appear on 
the ballot. Thus, under the merit se- 
lection and retention, voters always 
have the opportunity to vote on 
judges at the end of their terms, 
whereas in elections that opportunity 
arises only if there is an opponent. 
Opponents also argue that the lo- 
cal option aspect of the proposal will 
decrease uniformity in the state 
courts system by resulting in differ- 
ent judicial selection processes from 
county-to-county and circuit-to-cir- 
cuit. The local option aspect, however, 
was added to this amendment be- 
cause it was felt that merit selection 
would be more effective in large ur- 
ban areas where the electorate is less 
likely be familiar with the judicial 
candidates. By adding the local op- 
tion aspect, the commission intended 
to offer merit selection of trial judges 
to all circuit and counties in the hope 
that circuits and counties could de- 
termine which method of selecting 
trial judges best suited their needs. 
Interestingly enough, it was the lo- 
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cal option aspect of this proposal 
which convinced CRC commissioners 
opposed to merit selection to vote for 
this proposal because they believed 
that each county and circuit could 
decide what was best for itself.® 
Proponents of merit selection also 
point out candidates in judicial elec- 
tions must raise campaign funds. Be- 
cause these campaign funds come pri- 
marily from attorneys who will be 
practicing before the successful judi- 
cial candidate, proponents argue that 
the merit selection protects the inde- 
pendence and impartiality of the can- 
didates and consequently, the judicial 
system. By not having to raise cam- 
paign funds, proponents argue that 
judges can devote more of their time 
to the business of the courts and not 
be distracted by campaigning for re- 
election. Finally the proposal also pro- 
vides the opportunity for any county 
or circuit to revert to electing its trial 
judges if the voters find that merit se- 
lection did not produce good results. 
Twenty years ago, a similar 
amendment to merit select and re- 
tain circuit and county court judges 
was proposed by the CRC and was 
rejected by a very narrow margin. 
The only difference between the 
CRC’s 1978 proposed amendment 
and Revision 7 is the local option 
aspect. It will be interesting to see if 
the last 20 years have changed 
Florida voters’ minds as to how their 
trial court judges should be chosen. 


County Court Judges’ Terms 

Currently, the term of a county 
court judge is four years’ while all 
other state court judges’ terms are six 
years.’’ One of the amendments 
within Revision 7 seeks to make 
county court judges terms of office 
consistent with circuit, district, and 
Supreme Court judges in the state 
by increasing their term of office from 
four to six years.'® 

Proponents of this amendment ar- 
gue that less turnover would result 
in amore stable county court. Further- 
more, by increasing county court 
judges’ terms of office, county court 
judges could devote more of their time 
to court business as opposed to cam- 
paigning for reelection every four 
years. On the other hand, some voters 


are concerned that if this proposal is 
adopted they will have to wait two 
more years before they can vote a 
county court judge with an unsatisfac- 
tory record out of office. 


Correction of Term 
for JQC Members 

The last amendment within Revi- 
sion 7 corrects the term of office of a 
member of the Judicial Qualifica- 
tions Commission (JQC) which was 
inadvertently omitted when the stag- 
gering of terms was adopted in 
1996.° The JQC is composed of 15 
members, who are appointed to stag- 
gered six-year terms. This amend- 
ment corrects the schedule of stag- 
gered terms to conform with the text 
of Article V. Specifically, the schedule 
provides for the length of term for 
three Florida Bar members, while the 
main text creates positions for four 
Florida Bar members. This amend- 
ment was considered to be technical 
and noncontroversial. 


Conclusion 

This sweeping review of Florida’s 
Constitution last occurred 20 years 
ago in 1977-1978. Since 1978, 
Florida’s population has grown 63 
percent. Equally significant is the 
projection that Florida’s population 
will exceed 17 million by the year 
2010—an increase of over 3 million 
persons. Florida’s astronomical popu- 
lation growth will affect most issues, 
including education, natural re- 
sources, and the judicial system 
among others. The state’s treatment 
of such issues rests primarily in the 
constitution. Therefore, whether you 
believe that trial judges should be 
chosen through the merit selection 
and retention process or continue to 
run in elections or whether the state 
should fund the state courts system, 
it is imperative that you participate 
in this process. Your next opportunity 
will not be until the year 2017. 

For further information on the 
CRC or Revisions 5 through 13, call 
the CRC at 850/413-7740; write to us 
at Constitution Revision Commis- 
sion, Historic Capitol, B-11, Tallahas- 
see, Florida 32399-1300; or access our 
home page on the Internet at http:// 
www3.law.fsu.edu/cre/. 


1 Revision 7 includes the following CRC 
proposals: 1) CS/Proposal 66—Merit Se- 
lection/Retention (increases county 
judges terms to 6 years); 2) Proposal 
153—Judicial Qualifications Commis- 
sion; and 3) CS/Proposal 31 & 55—Article 
V Costs. 

2 Pursuant to Stat. §101.161(1), 
ballot summary language is limited to 75 
words and must contain an explanatory 
statement of the chief purpose of the 
measure. 

3 The Facts about the CRC’s Proposed 
Amendments to Article V of the Florida 
Constitution, Office of the State Courts 
Administrator (July 1998). 

* Information compiled by the Legisla- 
tive Committee on Intergovernmental 
Relations (LCIR) from survey of selected 
counties’ Annual Financial Reports. 

5 See note 4. In fiscal year 1996-97, 
these costs amounted to $150,302,129 of 
the counties’ $614 million share of the 
state courts system’s costs. 

§ Statement of Intent regarding Article 
V, $14, Alan C. Sundberg, and Jon L. Mills, 
chair of the Select Committee on Article 
V Costs, Journal of the 1997-1998 Con- 
stitution Revision Commission, May 5, 
1998, at p. 261. 

7 Bureau of Economic and Business Re- 
search, University of Florida, 1997 
Florida Estimates of Population (Feb 
1998), at p. 20. 

8 Fra. Stat. §27.53 authorizes the public 
defender of each county to appoint and pay 
private attorneys to represent indigent 
defendants when it is determined that a 
conflict of interest exists. A conflict of in- 
terest may arise in a case involving mul- 
tiple defendants, when it is determined that 
the defendants’ interests are so adverse and 
hostile that the public defender’s office can- 
not counsel them all. 

® Memorandum from Warren Crum, 
chair, Wakulla Board of County Commis- 
sioners, to Lawton Chiles, Governor of 
Florida, and the Florida Cabinet (June 
15, 1998) (on file with the Executive Of- 
fice of the Governor, Office of Planning 
and Budgeting, Public Safety Unit). 

10 Fia. Const. art. V, §11(a). In 1976, 
Florida voters adopted an amendment 
applying merit selection and retention to 
the justices of the Supreme Court and the 
judges of the district courts of appeal. 
Prior to that amendment these judges ran 
in popular elections. 

11 Fra. Const. art. V, §10(a). 

22 Fa. Const. art. V, §10(b). 

18 Fia. Const. art. V, §11(b). If the va- 
cancy is created within a certain time 
period (approximately six months) prior 
to a general election, the vacancy would 
be filled by election. See In re: Advisory 
Opinion to the Governor (Judicial Vacan- 
cies), 600 So. 2d 460 (Fla. 1992) (consti- 
tution mandates an election when suffi- 
cient time affords electorate the 
opportunity to fill a judicial vacancy). 
However, the constitution does not pro- 
hibit the Governor from making an in- 
terim appointment effective to the time 
an elected judge assumes office. See Ju- 
dicial Nominating Commission, Ninth 


Circuit v. Graham, et al., 424 So. 2d 10 
(Fla. 1982) (Governor’s duty to appoint 
interim judge for period between July 31, 
1992, vacancy and commencement of 
elected judge’s term on January 5, 1993). 

4 DeVault, John A. III, Do We Want Poli- 
ticians or Judges? 70 Fia. BJ. 8 (1996) 
(70 percent of judges reprimanded by the 
JQC first came to the bench by election 
rather than appointment; 83 per cent of 
those removed, or who resigned with 
charges pending, were elected to their 
position). See also Florida Article V Task 
Force, Final Report (December 1995) at 

16 1997-1998 Constitution Revision 
Commission Transcript, February 24, 
1998, at pp. 226-27 (statement of Com- 
missioner H.T. Smith). 

16 Fa. Const. art. V, §10(b). 

17 Fra. Const. art. V, §10. 

18 See also Florida Article V Task Force, 
Final Report (December 1995), at p. 85. 
The Article V Task Force also recom- 
mended increasing county court judges’ 
terms to six years. The Task Force found 
that county court judges terms were origi- 
nally set at four years because they per- 
formed many of the administrative func- 
tions of the county and were considered 
county officers. The Task Force concluded 
that the purpose of the four-year term is 
not served because county court judges 
are state officers, who often perform the 
duties of circuit court judges, and no 
longer perform county duties. 

19 Fa. Const. art. V, §12(f)(2)(g)(2). 


Robert A. Butterworth has served 
as Florida’s Attorney General since 1987. 
Attorney General Butterworth was a 
member of the 1997-98 Constitution Re- 
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CRC’s Judicial and Local Government 
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Ana Cristina Martinez is an as- 
sistant general counsel to the Constitu- 
tion Revision Commission. Prior to join- 
ing the CRC, she handled civil trials and 
appeals as an assistant attorney general. 
After receiving her B.A. and J.D. from the 
University of Florida, Ms. Martinez served 
as a law clerk to Justice Ben F. Overton 
of the Florida Supreme Court. 

The authors thank Solicitor General 
Thomas H. Barkdull, Jr., who generously 
gave his time to review this article. Judge 
Barkdull, formerly of the Third District 
Court of Appeal, served as the Rules and 
Administration Committee chair of the 
1997-98 Constitution Revision Commis- 
sion, as well as a member of the 1968 and 
1978 Constitution Revision Commissions. 
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RESTRUCTURING THE CABINET SYSTEM 


by W. Dexter Douglass 


Ballot Title: Restructuring the State Cabinet 


Ballot Summary: Merges cabinet offices of treasurer and comptroller into one chief financial officer; 


reduces cabinet membership to chief financial officer, attorney general, agriculture commissioner; secretary of 
state and education commissioner eliminated from elected cabinet; secretary of state duties defined by law; 
changes composition of state board of education from governor and cabinet to board appointed by governor; 
board appoints education commissioner; defines state board of administration, trustees of internal 


f you really want to have a Governor lead, . . . you 
need to give that Governor the authority of the of- 
fice .. . .” These, the words of Governor Reubin O’D. 
Askew, were advice given to the Constitution Revi- 
sion Commission (CRC) at its opening session.! 

Every Governor agrees that government by committee 
not only is inefficient, but also renders the powers of the 
executive branch inferior to the legislative branch in par- 
ticular, and the judicial branch to a lesser extent. 

Claude Kirk, Governor of Florida (1967-1971), called 
our current executive system “Snow White and the six 
dwarfs.” He was mistaken. The dwarfs are really political 
giants by definition. Although in most instances the indi- 
vidual cabinet officers are dedicated public servants, they 
exercise control of our lives far beyond what their consti- 
tutional titles suggest. 

The 1997-98 Constitution Revision Commission took 
the task of streamlining the executive branch of govern- 
ment head-on with long and arduous study and debate. 
The bipartisan proposal it developed in Revision 8 could 
improve state government by pinpointing accountability 
while preserving power-sharing by elected officers in the 
critical areas of land use, state land sales and purchases, 
bonding, clemency, and state law enforcement. 

With sound bites daily exhorting citizens to demand 
“less government” and “more efficient government,” it 
would seem this somewhat modest reform of Florida’s gov- 
erning branch would be a sure thing for voter approval. 
Yet supporters understand that it will take a concerted 
effort for the public to understand the history and theo- 
ries involved in order to overcome opposing forces and 
overcome the inherent problem in obtaining a “yes” vote 
for a complex proposal. Opposition to change and a pos- 
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improvement trust fund, land acquisition trust fund. 


sible threat to interest groups and the current antipathy 
of the public for “faceless” government favoring election 
makes any meaningful reduction of this gigantic bureau- 
cratic maze a tenuous endeavor. 

The most significant reforms proposed by Revision 8 are: 
1) the creation of a Board of Education appointed by the 
Governor, confirmed by the Senate; the Board of Educa- 
tion appointing the Commissioner of Education, thereby 
assuring the people that education will receive the total 
attention of those administering the school system; and 
2) combining the offices of Treasurer and Comptroller into 
one and leaving the duties of the Secretary of State to be 
performed in accordance with statute. The proposal’s net 
reduction of three of the members from the Cabinet as 
presently constituted leaves a manageable group of three 
Cabinet officers with the Governor having the tie-break- 
ing vote in a 2-2 split on collegial votes. 


What is the Present Cabinet System? 

Today there are six Cabinet members elected in state- 
wide elections every four years. They are elected simulta- 
neously with the election of the Governor. Presently, these 
officers are subject to the two-term limit. They are inde- 
pendent autonomous officers who are not answerable to 
any other elected official, including the Governor. 

These six officers exercise two collegial, constitution- 
ally mandated functions in concert with the Governor; 
namely, they sit as the Board of Education? and the state 
Board of Clemency.’ Additionally, over the years the legis- 
lature, invoking Article IV, §§4(a) and 6, has assigned nu- 
merous specific duties and extensive regulatory powers 
to the Governor and Cabinet, sitting as a body corporate. 
As a result, the power base that pervades the Cabinet sys- 


| 
| 


tem is a creature constructed by the 

legislature. Each officer runs a spe- 

cial regulatory agency, so that the 

treasurer also serves as Insurance 

Commissioner, the Comptroller 

doubles as banking commissioner;* 

the agriculture commissioner is Com- 

missioner of Agriculture and con- 

sumer services; and the Secretary of 

State oversees elections and histori- 

cal and cultural affairs as head of the 
Department of State. 

Article IV, §6 limits the number of 

‘ executive departments to 25. By gen- 

: eral law, five of the six Cabinet offic- 

ers individually head a department 

which is not subject to the oversight 

of the Governor;®> the Governor has 

full oversight of only 12 depart- 

ments,® and most of the remaining 

departments are controlled jointly by 

the Governor and Cabinet. These 

Governor and Cabinet agencies in- 

clude the Board of Education, the 

Board of Trustees of the Internal Im- 

provement Trust Fund, the Florida 

Department of Law Enforcement, the 


Department of Highway Safety and 
Motor Vehicles, the Department of 
Revenue, the Clemency Board,’ the 
Department of Veterans Affairs, and 
the Administration Commission. Al- 
though the constitution purports to 
grant to the Governor the “supreme 
executive power,” in fact the Gover- 
nor has control over fewer than half 
of the executive agencies of state gov- 
ernment. 

The bimonthly Cabinet meetings 
are unique and are not well under- 
stood by the general public. These 
meetings are best described as simi- 
lar to a conglomerate board of direc- 
tors meeting. They include the most 
momentous governmental decisions 
as well as the most trivial, all seem- 
ingly on a par with one another. 

Important issues range from dis- 
position of public lands to consider- 
ation of all major educational issues. 
The trivial is exemplified in the ap- 
proval of the individual questions 
and answers on 11th grade tests and 
approval of new public bathrooms in 


the Capitol building. With such a 
wide range of issues to handle, much 
of the decisionmaking is based on 
information provided by aides. The 
aides have a great deal of influence 
over what is discussed and in some 
instances they determine the out- 
come of Cabinet action, since no one 
Cabinet member has the time to fully 
consider each issue requiring a vote. 


History of the 
Cabinet System 

Historically, the word “cabinet” 
first appeared in the Constitution of 
1868. That document is known as 
the “reconstruction” or “carpetbag” 
constitution. Under that document, 
the federal method of appointment 
by the chief executive and confirma- 
tion by the Senate was the case. The 
Cabinet offices of the Attorney Gen- 
eral, Comptroller, and Treasurer 
served at the pleasure of the Gover- 
nor. 

In 1885, the civil overthrow of re- 
construction culminated in the adop- 
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tion of a new constitution. The Con- 
stitutional Convention and the 
people reacted to the appointment 
method, which applied to all state 
and local officers except legislators, 
by creating six elected administra- 
tive officers—Secretary of State, At- 
torney General, Comptroller, Com- 
missioner of Agriculture, Treasurer, 
and Superintendent of Public In- 
struction. These officers did not con- 
stitute an independent Cabinet, but 
were created so that “the Governor 
shall be assisted”® by these elected of- 
ficers, providing with clarity that the 
Governor was vested with the “su- 
preme executive power of the state.”! 

Thereafter, however, the legisla- 
ture began a course that created in- 
dependent executive powers and du- 
ties in these administrative officers 
beyond their constitutional duties, 
and started a practice of creating 
boards composed of various members 
of the group, and giving executive 
powers and duties to the boards, 
which included the governor as chair- 
man. By general law, statutory du- 
ties were given to the Treasurer (as 
Commissioner of Insurance), and the 
Comptroller (as Commissioner of 
Banking). 

This apparent unconstitutional 
exercise of legislative power was ex- 
ercised in the face of the “supreme 
executive power” provision in the 
constitution and the language stat- 
ing the Governor “shall take care that 
the laws be faithfully executed.”!! 
The creation of these boards and 
commissions appeared to be contrary 
to the separation of powers doctrine. 
The Florida Supreme Court, however, 
in an opinion creating unprecedented 
power in the legislature, held that 


this was permissible.” 

The 1968 Constitution made this 

judicial ruling a constitutional real- 
ity in Florida, by virtue of Article IV, 
§4(a), which states: 
There shall be a cabinet composed of a 
secretary of state, an attorney general, a 
comptroller, a treasurer, a commissioner 
of agriculture and a commissioner of edu- 
cation. In addition to the powers and du- 
ties specified herein, they shall exercise 
such powers and perform such duties as 
may be prescribed by law. 


We now have, inherent in our ex- 
ecutive branch, government by inde- 
pendent committee members, with 
the Governor serving as chair and 
certain executive departments under 
the sole power of individual Cabinet 
officers. Since 1968, these individual 
Cabinet offices have been called by 
one writer the offices of “little gover- 
nors.”!% 


History of Revision 8 

Cabinet reform has been the sub- 
ject of constant scrutiny and debate 
over the last 50 years. What began 
as a popular answer to executive ap- 
pointment run amok by the 
reconstructionists grew into commis- 
sions, boards, bureaus, and other re- 
dundant agencies complicated by the 
weight of the special interest influ- 
ences resulting in their creation. The 
dilution of the Governor’s powers has 
accomplished its goal, which was to 
rank the branches of government in 
terms of power, so that the legisla- 
ture ranks first, the judiciary second, 
and the executive a distant third. 

Since the legislature started meet- 
ing annually rather than biannually, 
government has grown exponentially, 
but the power of the Governor has 
been reduced, further tilting the bal- 
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ance of power and weakening the con- 
stitutional system of checks and bal- 
ances that is essential for maintain- 
ing a healthy form of republican 
government. 

At the urging of the Governor and 
academics and with the leadership 
of Chairman Talbot D’Alemberte, a 
proposal to abolish the Cabinet alto- 
gether was passed by the 1977-78 
Revision Commission by a vote of 19 
“yeas” and 18 “nays.” Abolition was 
soundly rejected by the voters, fail- 
ing by the widest margins of the 
many revisions offered. The sitting 
Cabinet members vigorously opposed 
the proposal and, with the financial 
help of the regulated industries un- 
der their jurisdiction, carried on an 
ultimately successful campaign 
which was of great proportions rela- 
tive to the times.“ 

In 1995, Attorney General Bob 
Butterworth proposed and Governor 
Lawton Chiles created the Citizens 
Commission on Cabinet Reform 
(CCCR) to study revising the 
cabinet’s statutory duties. The 1995 
CCCR was chaired by former Gover- 
nor Reubin O’D. Askew, and former 
Governor Bob Martinez served as 
vice-chair. The CCCR met through- 
out 1995, reviewing the statutory 
responsibilities of the Cabinet. The 
CCCR was limited to suggesting 
statutory changes. However, its final 
report includes many discussions 
about revising the constitutional 
Cabinet system in a manner consis- 
tent with Revision 8. 

During the CRC’s public hearings, 
two sitting Cabinet officers rose to 
propose what is basically now Revi- 
sion 8. Treasurer Bill Nelson and 
Comptroller Robert F. Milligan, at a 
public hearing in Tampa, jointly and 
eloquently proposed merging their of- 
fices into one chief financial officer. 
Their proposal envisioned the Attor- 
ney General and the new chief finan- 
cial officer as the sole members of the 
Cabinet. The Commissioner of Edu- 
cation and the Commissioner of Ag- 
riculture each would have become of- 
ficers, selected respectively by a 
newly created state Board of Educa- 
tion and Agriculture Commission, 
whose members would be appointed 
by the Governor, subject to Senate 


dy 


confirmation. The custodian of the 
records and the state seal would no 
longer be an elected Secretary of 
State but would be established and 
selected as provided by general law. 

Late in the commission’s proceed- 
ings, this proposal was modified so 
that it retains the Commissioner of 
Agriculture as an elected Cabinet of- 
ficer. The proposal does not eliminate 
a Secretary of State or Commissioner 
of Education, but rather makes them 
nonelected officials without Cabinet 
duties.’ 


Arguments For and Against 

Those who oppose Revision 8 point 
to the public forum provided by Cabi- 
net meetings as a very desirable as- 
set of the current system. Recogniz- 
ing this, the proposal retains this 
open meeting feature with regard to 
many Cabinet functions and others, 
such as educational issues, being 
aired in public forums before speci- 
fied executive boards. 

The major reason assigned for a 
“no” vote by those opposing Revision 
8 is that it removes the people’s right 
to elect their Secretary of State and 
Commissioner of Education. Oppo- 
nents believe that elected officials 
are inherently more accountable 
than appointed officials. Some oppo- 
nents are adamantly against rein- 
stating a Governor’s powers to that 
which was contemplated in the 1885 
Constitution. They support a colle- 
gial approach to statewide exercise 
of executive responsibility in the ar- 
eas where they now exist. 

Supporters maintain that the gov- 
ernor should exercise the supreme 
executive power of the state. This 
would allow for greater accountabil- 
ity, making it easier to determine re- 
sponsibility for successes and fail- 
ures. This argument highlights the 
present inability to ascertain who is 
responsible for a decision. Support- 
ers also contend that statewide elec- 
tions are overshadowed by the 
Governor’s race and make Cabinet 
elections secondary, allowing the can- 
didate with special interest monetary 
backing to win. For example, the 
Treasurer’s race is usually heavily 
funded by insurance interests. 

Commissioner Carlos Alfonso, 


The major reason for 
a “no” vote by those 

opposing Revision 8 

is that it removes the 

people’s right to elect 
a Secretary of State 
and Commissioner 

of Education. 


chair of the committee which devel- 
oped the Cabinet reform proposal, 
opened his remarks on this measure 
by reflecting on the words of Gover- 
nor Askew: 


Governor Askew shared that [early on] .. . 
our legislative branch had been weak .. .and 
the power had been dispersed. And checks 
and balances were added [by dispersing the 
executive power] to ensure that the execu- 
tive did not become too strong. Well, we have 
corrected the legislative branch. The judicial 
branch is also strong, as it should be, but the 
executive branch isn’t. 


Governor Askew made a plea that 
the CRC not be hesitant to address 
this issue, and it was not. The execu- 
tive committee spent many hours 
taking testimony, debating, and con- 
structing this Cabinet reform mea- 
sure. The full commission spent sub- 
stantial time debating the merits and 
amending the proposal to reflect its 
recommendation for improving 
Florida government. 


Conclusion 

The passage of Revision 8 by the 
1998 CRC is a nonpartisan effort to 
improve the structure of government. 
It is offered to the public to correct 
the imbalance of power between the 
branches of government and reduce 
the influence of large monied inter- 
ests funding elections for their sin- 
gular gain rather than to the overall 
public welfare, while at the same 
time retaining the checks and bal- 
ances of collegial control over law 
enforcement, land usage and dispo- 


sition, bonding, and the state retire- 
ment system. 0 


1 Journal of the 1997-1998 Constitution 
Revision Commission at 21, June 17, 
1997. 

2 Fra. Const. 1968, art. IX, §2. 

3 Fia. Const. 1968, art. IV, §8. 

‘ The only elected banking commis- 
sioner in the United States. 

5 Secretary of State (Department of 
State), Attorney General (Department of 
Legal Affairs), Comptroller (Department 
of Banking & Finance), Treasurer (De- 
partment of Insurance), Commissioner of 
Agriculture (Department of Agriculture 
and Consumer Services). The Commis- 
sioner of Education does not head a de- 
partment, as the constitution requires 
that the Governor and Cabinet jointly 
comprise the State Board of Education, 
which heads the Department of Educa- 
tion. Fa. Const. art. IX, §2. 

® However, the heads of these depart- 
ments are subject to Senate confirmation. 

7 The Governor grants clemency, but it 
is effective only if three Cabinet officers 
vote to approve it. 

8 Fia. Const. 1868, art. V, §17. 

9 Fia. Const. 1885, art. IV, §20. 

10 Fia. Const. 1885, art. IV, §2. 

11 Pia. Const. 1885, art. IV, §20. 

12 Whitaker v. Parsons, 86 So. 247 (Fla. 
1920). 

13 Moyle, Fa. St. U. L. REv. 6, p. 591. 

14 As a member of that group, Douglass 
opposed that revision. 

15 The proposal was sponsored by Com- 
missioners Carlos Alfonso and Jacinta 
Mathis, both Republican Speaker appoin- 
tees. The proposal for Revision 8 passed 
25-11, with both Republicans and Demo- 
crats voting with the 2/3 majority. Of the 
six sitting Cabinet members, four publicly 
support Revision 8; one is neutral, stat- 
ing it is a good idea (Education Commis- 
sioner Frank Brogan), and one opposed 
its adoption on the day of the CRC’s ad- 
journment (Secretary of State Mortham). 

16 Included in its terms, the proposal re- 
quires the state police agency (Depart- 
ment of Law Enforcement) and the 
agency that oversees public lands (Trust- 
ees of the Internal Improvement Trust 
Fund) be headed by the Governor and 
Cabinet. In addition, the State Board of 
Administration, which handles state in- 
vestments, would continue as a three- 
member board comprised of the Gover- 
nor and two Cabinet members. 


W. Dexter Douglass is chair of the 
1997-98 Constitution Revision Commis- 
sion and also served on the 1977-78 com- 
mission. Mr. Douglass has practiced law 
in Tallahassee since 1958, and served as 
Governor Chiles’ General Counsel from 
1995-97. 

The author thanks Virginia Daley for 
her valuable assistance and research. Ms. 
Daley is a third-year law student at 
Florida State University. 
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PROTECTING BASIC RIGHTS OF CITIZENS 


by Ellen Catsman Freidin and Ann C. McGinley 


Ballot Title: Basic Rights 
Ballot Summary: Defines “natural persons,” who are equal before the law and who have inalienable rights, 
as “female and male alike;” provides that no person shall be deprived of any rights because of national 
origin; changes “physical handicap” to “physical disability” as a reason that people are protected from 
being deprived of any right. 


evision 9 suggests three important changes 

to the basic rights provision of the Florida Con- 

stitution. First, it would add “female and male 

alike” to define “natural persons who are equal 
before the law.” This change expressly recognizes equality 
of the sexes. Second, it would prohibit the government from 
depriving a person of any right because of the person’s 
national origin. Finally, the revision prohibits the govern- 
ment from depriving a person of any right because of 
“physical disability,” replacing the currently existing pro- 
tection for “physical handicap.” 

The Declaration of Rights Committee recommended 
these changes and the CRC overwhelmingly agreed after 
studying and debating each separately on its own merits. 
The vote on “female and male alike” was 31-5.1 The vote 
on “national origin” was 28-0;? on “physical disability,” the 
vote was 29-1.° The final vote on the entire Revision 9 was 
28-7.* 


Basic Rights: History and Interpretation 

The basic rights provision begins with an affirmative 
grant of equality to all natural persons as well as an illus- 
trative enumeration of inalienable rights. The term “natu- 
ral” was interposed to clarify that this provision does not 
apply to corporations, but only to private persons.°® 

The last sentence of the basic rights provision currently 
states, “No person shall be deprived of any right because 
of race, religion or physical handicap.” The Florida Su- 
preme Court has held unequivocally that this section pro- 
tects individual rights from governmental intrusions, not 
from intrusions of private parties.® 

Like the federal equal protection clause that requires 
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strict scrutiny of governmental classifications based on 
race or national origin,’ this sentence in the Florida Con- 
stitution imposes a duty on the government to demonstrate 
that a classification based on race, religion, or physical 
handicap is narrowly tailored to further a compelling state 
interest.* An amendment of this sentence, therefore, is an 
unambiguous vehicle for providing greater protection to 
individuals who are members of any newly enumerated 
group. 

The CRC suggested amending this section to add “na- 
tional origin.” As will be seen below, however, the CRC chose 
a different vehicle to recognize that Florida’s women and 
men are equal under the Florida Constitution. 


Declaration of Rights Committee: 
Process and Substance 

The CRC conducted 12 public hearings around the state, 
and the Declaration of Rights Committee met 11 times 
for approximately 32 hours. Both took testimony on a wide 
variety of proposals—from legalizing marijuana for medi- 
cal purposes to permitting conjugal visits in Florida pris- 
ons. All together, the committee considered 29 proposals, 
reporting out 12 proposals favorably. Only three of these 
proposals, which are now combined in Revision 9, were 
approved by the whole CRC.° 


“Female and Male Alike” 

As the Florida Supreme Court currently interprets the 
basic rights provision of Article I, §2, classifications based 
on race, religion, and physical handicap are subject to strict 
scrutiny’ whereas classifications based on sex appear to 
be subject to a lesser intermediate level scrutiny.'! To with- 
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stand a constitutional challenge, a 
gender-based” classification must be 
substantially related to the achieve- 
ment of important governmental ob- 
jectives.!® Because the Florida Su- 
preme Court has already interpreted 
the last sentence of Article I, §2 to 
require strict scrutiny of enumerated 
classifications made on the basis of 
race, religion, and physical handicap, 
adding “sex” to this section would 
almost certainly have raised the level 
of scrutiny applied to sex-based clas- 
sifications to strict scrutiny.'* This 
change would put sex-based classifi- 
cations on a par with race-based clas- 
sifications. 

The original proposal before the 
CRC was to add “sex” to the list of 
enumerated protected characteris- 
tics, but the CRC accepted an amend- 
ment to this proposal that defined 
“natural persons” as “female and 
male alike.” This change was adopted 
as a solution to concerns expressed 
by some commissioners that adding 
“sex” to the last sentence of the basic 
rights provision could lead a Florida 
court to legalize same sex marriage.” 
Their concern was engendered by a 
decision from the Supreme Court of 
Hawaii requiring the application of 
strict scrutiny to the marriage stat- 
ute which limited marriage to a het- 
erosexual union. When the lower 
court applied strict scrutiny, it held 
that the Hawaii marriage statute 
was unconstitutional because it dis- 
criminated on the basis of sex.’® 

Because the intent was simply to 
secure equality for women in the 
Florida Constitution, the CRC ac- 
cepted the amendment.”’ 

In debating the proposal, Commis- 
sioner Gerald Kogan, the chief jus- 
tice of the Florida Supreme Court, ex- 
pressed these views: 


We have heard from the women, but this 
is not solely a women’s issue. This is a 
statement that this Constitution Revision 
Commission can make. And the state- 
ment is that once and for all this state 
will go on record as saying that there is 
no question but that under the law of this 
state, men and women are equal. And I 
say this on behalf of the men who make 
up approximately half of the population 
of this state. 

And for our spouses, our daughters, 
our friends that are women, there is no 
hidden agenda here. But the time has fi- 
nally come for us to put at rest this issue 


Questions have 
arisen concerning 
the effect and 
interpretation of the 
“female and male 
alike” language in the 
basic rights provision. 


once and for all. And by saying that men 
and women are equal under the law, then 
we have made that statement that the 
time has finally come for it. And I recom- 
mend to all of you to vote in favor of this 
proposal.'® 


Questions Raised 

Questions have arisen concerning 
the effect and interpretation of the 
“female and male alike” language in 
the basic rights provision. Because no 
other state constitution contains 
similar language, Florida cannot rely 
for interpretation solely on other 
state decisions. Thus, the commis- 
sioners’ intent in adopting this lan- 
guage and the overall purpose of the 
basic rights provision are particu- 
larly important in its interpretation. 


Strict Scrutiny? 

The first question is whether “fe- 
male and male alike” requires courts 
to apply strict scrutiny to sex-based 
classifications. This language has two 
possible interpretations: It could sim- 
ply clarify that “all natural persons” 
includes males and females, or it 
could raise sex to a protected class 
subject to strict scrutiny. 

Commissioners voiced both inter- 
pretations in debate. In fact, one com- 
missioner refused to support the 
amendment because it either did 
nothing or did too much. Other com- 
missioners assumed that adding “fe- 
male and male alike” would subject 
gender-based classifications to strict 
scrutiny. This reading is more consis- 
tent with the intent of the CRC. 
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Although the change would not 
necessarily enhance existing statu- 
tory protections of Florida’s women,'® 
proponents emphasized that the time 
had come for the Florida Constitu- 
tion to recognize that women are 
equal to men. As Commissioner Ellen 
Freidin stated: 


If women had always been allowed to 
vote, had always been allowed to make 
decisions for themselves, had always been 
allowed to own property, that would be 
unnecessary. But under the circum- 
stances where women have not had equal 
opportunities to employment, women 
have not been able to have equal pay, 
women initially were considered property 
of their husbands or their families, we 
have got a long history of oppression of 
women. And it’s time that there be an 
explicit recognition that women are equal 
to men.” 

It is inexcusable that our Constitution 
in 1998 does not mention women. It is 
inexcusable that other classes of people 
are mentioned in our Constitution with 
specific protection and that women, more 
than 50 percent of our population, are not 
mentioned.”! 


This interpretation is consistent 
with the general purpose of the ba- 
sic rights provision and its history. 
In a statement before the commis- 
sion, Professor Patrick O. Gudridge 
of the University of Miami School of 
Law emphasized that the addition of 
“female and male alike” would grant 
women greater protection than they 
currently have under the Florida 
Constitution: 


Is“women and men alike” redundant lan- 
guage given the existing constitutional 
declaration that “[a]ll natural persons are 
equal before the law”? In answering this 
question, it is important to note that in 
1968 there was relatively little constitu- 
tional case law considering the question 
of whether constitutional equality obli- 
gations limited legislative or administra- 
tive differences in treatment of men and 
women. Strictly speaking, therefore, it is 
not easy to read the 1968 language, in its 
original context, as dealing directly with 
“women and men alike.” Article I, section 
2, as it now stands, marks discrimination 
on the basis of religion, race and physi- 
cal handicap as constitutionally suspect. 
No reference whatsoever to “women and 
men alike” may therefore carry (for some 
readers) a negative implication—that dif- 
ferences in treatment of this sort are not 
constitutionally controversial.” 


Same-Sex Marriage? 

Because of the unique history of 
this provision, its proponents’ clear 
statements of intent, and the experi- 


ence in the vast majority of other ju- 
risdictions upholding traditional 
marriage statutes, the claim that this 
provision will create some new en- 
titlement to same-sex marriage is un- 
founded. 

Florida law requires courts inter- 
preting a constitutional provision to 
consider the people’s will in adopt- 
ing the provision.” In so doing, the 
courts will consider historical prece- 
dent, present facts, and common 
sense.” Florida courts will also con- 
sider explanatory statements or ma- 
terials available to the public at the 
time of the adoption of the constitu- 
tional provision.”> Here, the main 
proponents of equality for women, in 
debate and in written submissions 
for the record of the CRC, have made 
clear and unambiguous statements 
of intent. For example, Commissioner 
Freidin stated: 

As a sponsor of that proposal, I state un- 
equivocally that in offering this proposal 
I do not intend and have never intended 
for it to form the basis for a right to same- 
sex marriage in this state. Furthermore, 
I am satisfied that adoption of this pro- 


posal by the voters would not confer such 
a right.?6 


An examination of the expressed 
intentions of the proponents of this 
proposal makes clear that the com- 
missioners’ intent in offering the “fe- 
male and male alike” language is lim- 
ited to granting additional 
constitutional protection to women in 
Florida. This expressed intent is con- 
sistent with the overall purpose of 
the basic rights provision which is to 
grant rights to persons identified in 
the provision. 

Furthermore, because no other 
state constitution or law includes the 
language “female and male alike” to 
define “natural persons,” the pro- 
posed language has never been inter- 
preted to confer a right to same-sex 
marriage. 

Most importantly, although over 20 
states or territories have equal rights 
amendments,” only the Hawaii court 
has held that an equal rights provi- 
sion, which bears no resemblance to 
the proposed provision here, permits 
same-sex marriage.”* The Hawaii 
decision is an aberration.” Courts in 
seven states with equal rights 
amendments and/or statutes prohib- 


iting discrimination “because of sex” 
have consistently held that these pro- 
visions did not limit a state’s freedom 
to forbid same-sex marriage.” 

One of the most recent cases ad- 
dressing the constitutionality of a 
marriage statute is Baker v. Vermont, 
slip op. (Vt. Super., December, 19, 
1997) (also available at http:// 
www.fitzhugh.com/samesex.htm). In 
Baker, the superior court upheld the 
Vermont marriage statute, conclud- 
ing that the marriage statute does 
not violate a fundamental right and 
does not discriminate on the basis of 
gender. 

The court stated: 


[S]ame-sex unions simply fall outside the 
definition of marriage, which is premised 
on uniting one member of each sex. As a 
result an individual’s gender is irrelevant 
to the application of the marriage stat- 


utes. 
**e 


Vermont’s laws do not treat similarly situ- 
ated males and females in a different 
manner; the statutes apply even- 
handedly to both sexes. No benefit is con- 
ferred nor burden imposed upon one sex 


and not the other. Requiring a member 
of each sex to create a marriage does not 
favor one sex over the other, and does not 
constitute invidious discrimination based 
on gender. 

There is no reason to believe that 
under these circumstances the pro- 
posed language would create any new 
right to same sex marriage in Florida. 


National Origin 

Revision 9 also adds “national ori- 
gin” as a protected characteristic in 
the last sentence of Art. I, §2. If this 
proposal passes, the Florida Consti- 
tution will explicitly require that 
strict scrutiny be applied to govern- 
mental classifications based on a 
person’s national origin.*! “National 
origin” includes not only the place of 
birth, but also a person’s ancestry 
and ethnicity.*2 Commissioner 
Planas, the sponsor of the proposal, 
explained that this provision is par- 
ticularly necessary in Florida be- 
cause of the state’s large number of 
immigrants and the continued exist- 
ence in Florida of discrimination 
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based on national origin.* This pro- 
posal was adopted unanimously by 
the commission,* and received vir- 
tually no opposition. 

This new constitutional provision 
is intended to make clear to the 
Florida courts, to persons living in 
Florida, and to those contemplating 
emigrating to Florida that Florida 
law will protect the interests of all per- 
sons and will not permit any depriva- 
tion of rights because of a person’s na- 
tional origin, ancestry, or ethnicity. This 
provision is not, however, intended to 
protect illegal immigrants from federal 
immigration laws.* 


Physical Disability 
Revision 9 also changes “physical 
handicap” to “physical disability.” The 


Missing children don’t 
advertise themselves. 
In fact, since the majority 
of them are abducted 
by a parent, they might 
not realize they’re 
“missing” at all. That’s 
what makes our job 
tougher, and why we’re 
asking for your help. 


In your professional 
capacity, you might be 
able to identify an 
abducted child, or a 
parent who may have 
abducted a child. If so, 
please contact Child Find 
of America. Or ask the 
parent to call us for 
confidential mediation. 


Our toll-free hotline is 
1-800-A-WAY-OUT. 


intent of this provision is twofold. 
First, it updates the term “handicap,” 
which is regarded by many as deroga- 
tory, replacing it with the currently 
acceptable term: “disability.” 

Second, by changing the term to 
“disability,” this proposal, although 
not requiring Florida courts to follow 
federal law, offers a body of federal 
law that Florida courts can access 
when defining “disability.”*’ 


Conclusion 

Revision 9 provides Florida voters 
the opportunity to make modest but 
meaningful changes to one of the 
most valued sections of our state’s 
fundamental document. The Consti- 
tution Revision Commission did not 
arrive at these recommendations 
lightly; rather, they came about only 
after rigorous and lengthy debate. 
The overwhelming bipartisan sup- 
port of the commission and the early 
favorable polling results** indicate 
that Revision 9 represents what Flo- 
ridians want their constitution to 
express. O 
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PROPOSING SOLUTIONS TO THE PROPERTY 
TAX STRUCTURE AND THE RIGHT OF 
CITIZENS TO CONTACT 
LOCAL ELECTED OFFICIALS 


by Martha Barnett and Fred Maglione 


Ballot Title: Local and Municipal Property Tax Exemptions and Citizen Access to Local Officials 


Ballot Summary: Broadens tax exemption for governmental uses of municipal property; authorizes 
legislature to exempt certain municipal and special district property used for airport, seaport, 
or public purposes; permits local option tax exemption for property used for conservation purposes; 
permits local option tangible personal property tax exemption for attachments to mobile homes and 
certain residential rental furnishings; removes limitations on citizens’ ability to communicate with 
local officials about matters which are the subject of public hearings. 


lorida] is a democracy in which every parcel of 
property is expected to bear its due portion of the 
burden of government, unless exempted by the 
Legislature. .. .”! 

The “unless exempted” clause of Justice Sundberg’s 
statement has caused disagreement among the Florida 
courts and the Legislature for many years. This is par- 
ticularly true when the property is owned by a govern- 
mental entity. It is further complicated when the govern- 
mental property is used by a private entity for profit 
making purposes. What use of governmental property is 
entitled to a tax exemption? Does the property lose its 
exemption if the government leases it to a private entity? 
Where does property owned by a special district fit into 
the equation? Which controls: ownership or use? Can coun- 
ties and municipalities provide a property tax exemption 
for property used for conservation purposes or for the tan- 
gible personal property of persons who live in mobile 
homes? These are some of the questions that the Consti- 
tution Revision Commission (CRC) addressed in proposed 
Revision 

Revision 10 is one of the more involved of the nine revi- 
sions proposed by the CRC. It encompasses several dis- 
tinct constitutional provisions which will be discussed 
separately. Briefly, they are as follows: 
¢ Broadens the existing ad valorem tax exemption for 
municipalities. 
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¢ Authorizes the legislature to exempt certain governmen- 
tal property used by nongovernmental entities for airport, 
seaport, or public purposes. 
¢ Permits local governments to exempt property used for 
conservation purposes. 
¢ Permits local governments to exempt tangible personal 
property attached to mobile homes and certain residen- 
tial rental housing. 
¢ Removes barriers to citizens’ ability to communicate 
with local officials about matters which are the subject of 
public hearings before their respective boards or commis- 
sions. 

This article explains the current law and the reasons 
that the CRC has suggested the proposed revisions. 


Broadening Tax Exemptions for Municipalities 

The Florida Supreme Court has determined that the 
state and its political subdivisions are immune from taxa- 
tion. Political subdivisions are, however, limited to coun- 
ties and school boards. Municipalities, according to the 
Florida Supreme Court, are not political subdivisions of 
the state and do not enjoy the same immune status.’ More- 
over, the Court has determined that the Legislature does 
not have the authority to determine which governmental 
entities are political subdivisions.* 

Property owned by the state or a political subdivision is 
“immune” from taxation regardless of its use. As a result, 


it is immune even if, for example, the 
property is leased to a private per- 
son for profit-making purposes. Mu- 
nicipal and special district property, 
on the other hand, is “exempt” from 
taxation, but only when such prop- 
erty is used exclusively for govern- 
mental or public purposes.’ The 
Florida Supreme Court has inter- 
preted this exemption narrowly, ap- 
plying a“governmental-governmental” 
versus “governmental-proprietary” test 
to determine whether a particular 
municipal or special district property 
is exempt or not exempt. Essentially, 
these tests require that government- 
owned property that is leased to pri- 
vate persons be subject to ad valo- 
rem taxation if the property is not 
used “exclusively” by the governmen- 
tal entity for “municipal or public 
purposes.”® As a result, municipal 
property used for hotels, utilities, 
leased office space, and other busi- 
ness purposes is subject to ad valo- 
rem taxation while similarly situated 
property owned by the state or a po- 
litical subdivision is immune from 
taxation. The CRC has addressed this 
disparity of treatment by proposing 
an amendment that eliminates the 
requirement that the property be 
used “exclusively” by a municipality 
for a municipal or public purpose. If 
adopted, municipal property will be 
exempt from ad valorem taxation, 
even if leased to a private entity, so 
long as it is used for a governmental 
or municipal purpose, whether or not 
such use is also for a private profit- 
making purpose. 


Authority to Define 
“Public Purpose” 

The distinction between tax immu- 
nity and exemption for government 
property has created a significant 
disparity between properties owned 
by counties (immune from tax re- 
gardless of use) and properties owned 
by cities or special districts (exempt 
only if used exclusively for a munici- 
pal or public purpose). Thus, county- 
owned seaport and airport property 
is immune from ad valorem taxation, 
including those portions that are 
leased to private persons and used 
for any purpose, while seaport or air- 
port property owned by a municipal- 


This differential 
treatment gives 
county-owned 
airports and seaports 
a competitive 
advantage over those 
owned by a 
municipality or 
special district. 


ity or special district (such as a port 
authority) and leased to private en- 
tities is subject to ad valorem taxa- 
tion unless used exclusively for a 
municipal or public purpose. This 
differential treatment gives county- 
owned airports and seaports a com- 
petitive advantage over those owned 
by a municipality or special district. 
An example of this disparity occurred 
in 1997, when the Tampa Port Au- 
thority was assessed for ad valorem 
taxes but the Port of St. Petersburg, 
just across Tampa Bay, was not.’ 
The CRC concluded that govern- 
ment property used for airport, sea- 
port, or public purposes should re- 
ceive the same ad valorem tax 
treatment regardless of which gov- 
ernmental entity actually owns a 
property. To this end, the CRC pro- 
poses in Revision 10 to add the fol- 
lowing sentence to Article VII, sec- 
tion 3(a) of the Florida Constitution: 
All property owned by a municipality not 
otherwise exempt from taxation or by a 
special district and used for airport, sea- 
port, or public purposes, as defined by 
general law, and uses that are incidental 


thereto, may be exempted from taxation 
as provided by general law.’ 


Additionally, the proposed amend- 
ment removes the determination of 
“public purpose” from the judicial 
arena and places it within the legis- 
lative branch. If adopted, it will al- 
low the Legislature to determine 
when activities undertaken by pri- 
vate persons on property owned by 
cities or special districts serves a 


public purpose so as to warrant a 
property tax exemption. 


Exempting Land Used for 
Conservation Purposes 

The Florida Constitution man- 
dates that all properties be assessed 
for ad valorem tax purposes at their 
“just value.” Certain enumerated 
exemptions exist. These exemptions 
are based on the character or use of 
the property and include homestead 
property, agricultural land, aquifer 
recharge land, and property used for 
noncommercial recreational pur- 
poses.’° Revision 10 would add land 
used for conservation purposes to the 
current, limited list of authorized 
exemptions. 

Exemption from tax would not be 
the automatic result for such prop- 
erties. Revision 10 adds a new sub- 
section (f) to Article VII, section 3 as 
follows: “A county or municipality 
may be authorized by general law to 
grant ad valorem tax exemptions for 
real property used for conservation 
purposes as defined by general law." 

This language authorizes the Leg- 
islature to create an ad valorem tax 
exemption for conservation proper- 
ties but does not mandate that such 
an exemption be enacted. Even if 
authorized by the Legislature, it 
would be left to the local government 
to actually implement the exemption. 
The Legislature would also be re- 
sponsible for defining the scope of 
this exemption. 


Exempting Certain 
Tangible Personal Property 
The constitutional mandate that 
all property be subject to ad valorem 
taxation is not limited to real prop- 
erty — tangible personal property is 
also subject to tax unless constitu- 
tionally exempted.” Article VII, sec- 
tion 3(b), of the Florida Constitution 
exempts household goods and per- 
sonal effects to the value fixed by 
general law (but no less than $1,000). 
By general law, the Legislature has 
provided that household goods and 
personal effects are completely ex- 
empt from ad valorem taxation." 
Under the current law, however, this 
exemption does not extend to mobile 
home appurtenances or attachments 
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or to goods and furnishings owned by 
rental facilities.'* Because all exemp- 
tions must arise from the Florida 
Constitution, the CRC proposes to 
eliminate the differential ad valorem 
tax treatment imbedded in the cur- 
rent law by adding a new subsection 
(g) to Article VI, section 3 of the 
Florida Constitution. This new sec- 
tion would read: 

In addition to any other exemption 
granted to tangible personal property, a 
county may exempt all appurtenances 
and attachments to mobile home dwell- 
ings that are classified as tangible per- 
sonal property and all appliances, furni- 
ture, and fixtures classified as tangible 
personal property which are included in 
single-family and multi-family residen- 
tial rental facilities that have ten or fewer 
individual housing units, as provided by 
general law. The general law shall require 
the adoption of the exemption on a 
county-option basis and may specify con- 
ditions for its application. 


In addition to substantially elimi- 
nating differential treatment of citi- 
zens based on the type of dwelling, 
this proposal will also eliminate un- 
necessary administrative costs in- 
curred in the valuation and taxation 
of this property.*® 


Reducing Restrictions 
on Communications 

The final component of Revision 10 
allows citizens greater access to their 
local government officials. The mul- 
tiple functions performed by county 
commissions or city councils has led 
to recent confusion and uncertainty. 
The 1991 Third District Court of Ap- 
peal decision in Jennings v. Dade 
County, 589 So. 2d 1337, 1341 (Fla. 
3d DCA 1991), listed conditions that 
citizens and government officials 
must follow to ensure due process for 
all parties in a quasi-judicial pro- 
ceedings before the commission, such 
as a zoning matter. Specifically, the 
court held ex parte communications 
by one party to a member of the gov- 
ernmental body outside an official 
hearing would be presumed to be 
prejudicial.!” Two years later in an- 
other case, Board of Commissioners 
of Brevard County v. Snyder, 627 So. 
2d 469, 474 (Fla. 1993), the Florida 
Supreme Court expanded the poten- 
tial reach of Jennings by holding that 
most rezoning decisions are quasi- 


judicial in nature. These two opinions 
have left a great deal of uncertainty. 

Frustrated by these recent deci- 
sions, members of the public as well 
as local officials recommended a con- 
stitutional amendment to allow citi- 
zens to be able to continue to contact 
their local government officials. As a 
result, the CRC has recommended 
that a new subsection 7 be added to 
article VIII to read, “The people shall 
have the right to address a local gov- 
ernment public official without re- 
gard to ex parte communications con- 
siderations, in a manner consistent 
with ethics laws.”® 

This provision would provide the 
public the constitutional right, con- 
sistent with ethics law restrictions, 
to address local government officials 
on zoning, land use, and other quasi- 
judicial matters without regard to ex 
parte communications. 


Deciding the 
Outcome at the Polls 

Although consisting of several dis- 
tinct components, Revision 10 will be 
presented as a single package in No- 
vember. Many voters may not realize 
the problems with the current consti- 
tution. For example, some may be sur- 
prised that under present law, one gov- 
ernmental entity — a county — can 
tax another governmental entity — a 
city — for airport and seaport activi- 
ties or other public purposes unless the 
activities occur on state or county prop- 
erty. Most voters probably do not know 
that their conversations with their lo- 
cal elected officials might be subject to 
the rules prohibiting such “ex parte” 
communicaitons as to specific matters. 

By voting “yes” on Revision 10, a 
voter authorizes the legislature to 
extend property tax exemptions to 
airports, seaports, and other munici- 
pal and special district owned prop- 
erty used for public purposes as well 
as to property used for conservation 
purposes. A “yes” vote also authorizes 
counties, by local option, to grant ex- 
emptions for mobile home attach- 
ments and personal property located 
within certain residential rental 
units. A “yes” vote will also eliminate 
many of the restrictions that cur- 
rently prevent a concerned citizen 
from speaking freely with a local gov- 
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ernmental official. It was the public 
who brought most of these issues to 
the attention of the CRC, and it will 
be the public who makes the final 
decision about Florida’s future in 
November. 


1 Justice Alan Sundberg, a member of 
the 1997-98 Florida Constitution Revi- 
sion Commission, wrote these words in 
Williams v. Jones, 326 So. 2d 425, 429 
(Fla. 1975). 

2 Revision 10 encompasses versions of 
Proposals 49, 96, 103, 112, 124, 135, and 
185. 

3 See Capital City Country Club v. 
Tucker, 613 So. 2d 448 (Fla. 1998); City of 
Orlando v. Hausman, 534 So. 2d 1183 
(Fla. 5th D.C.A. 1988). 

* Canaveral Port Authority v. Depart- 
ment of Revenue, 690 So. 2d 1226 (Fla. 
1996). 

5 Fa. Const. art. VII, §3(a). 

8 See Williams v. Jones, 326 So. 2d 425 
(Fla. 1975). 

7 See Fla. H.R. COMM. ON BUS. DEV. 
& INT’LTRADE AD VALOREM TAX AS- 
SESSMENTS ON AIRPORT/SEAPORTS 
(1977) (on file with Comm.) 

8 Fla. CRC Rev. 10 (1998) (proposed Fia. 
Const. Art. VII §3(a)). 

Const. Art VII, §4. 

10 See Id. See also Fa. Const. Art VII, 
§6. 
1 Fla. CRC Rev. 10 (1998) (proposed F.a. 
Const. Art VII, §3(f)). 

12 See Fia. Const. Art VII, §4. See also 
Colding v. Herzog, 467 So. 2d 980, 982- 
983 (Fla. 1985). 

13 Stat. §196.181. 

14 Fria. Stat. §192.001(11)(a). 

15 Fla. CRC Rev. 10 (1998) (proposed Fa. 
Const. Art. VII, §3(g)). 

16 According to the Property Appraiser 
for Orange County, passing this proposal 
will eliminate approximately 40 percent 
of the time and effort spent handling tax 
assessments with a reduction in tax rev- 
enue of less than one percent. 

17 See Jennings v. Dade County, 589 So. 
2d 1337, 1341 (Fla. 3d D.C.A. 1991). 

18 Fla. CRC Rev. 10 (1998) (proposed Fia. 
Const. Art. VIII, §7). 
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ELECTION REFORM—STRIVING FOR A 
More OPEN AND EQUITABLE PROCESS 


by Justice Gerald Kogan and Deborah K. Kearney 


Ballot Title: Ballot Access, Public Campaign Financing, and Election Process Revisions 


Ballot Summary: Provides ballot access requirements for independent and minor party candidates cannot 
be greater than requirements for majority party candidates; allows all voters, regardless of party, to vote in 
any party’s primary election if the winner will have no general election opposition; provides public financing 
of campaigns for statewide candidates who agree to campaign spending limits; permits candidates for 
governor to run in primary elections without lieutenant governor; makes school board elections nonpartisan; 
corrects voting age. 


rom its earliest stages, the 1997-98 Constitution 
Revision Commission (CRC) was committed to 
receiving input from the public and making 
citizen participation meaningful. To that end, the 
CRC began its work by conducting a series of 12 public 
hearings throughout the state. The value of the public’s 
participation in the process is perhaps best demonstrated 
in Revision 11. Revision 11 represents the CRC’s response 
to the public’s expression of disenchantment with the elec- 
toral process. This article will explain each proposed 
amendment within Revision 11, its purpose, and the sub- 
stance of the arguments made for and against each one. 
Elections reform was one of the most-discussed subjects 
in the course of the commission’s public hearings. Through 
the public hearing testimony and written submissions, the 
commission received well over 50 separate public propos- 
als regarding elections. Citizen after citizen testified to 
the unfair statutory advantages enjoyed by the major par- 
ties, the disproportionate role that money plays in our elec- 
tions, and the general feeling of disenfranchisement. It 
became clear that, throughout the state, there is a percep- 
tion on the part of many citizens that they have little voice 
in their government and are overpowered by big money, 
lobbyists, and special interests. A particularly prominent 
participant was the Constitutional Liberty Coalition,! 
whose members appeared at every public hearing and 
through which the commission learned that Florida has 
the most restrictive ballot access laws in the nation. 


Ballot Access 
name on the ballot must be no greater than the require- 
ments of a major party candidate.” (Amendment to Fla. 
Const. art. VI, §1) 

Florida law currently provides that candidates of major 
parties may be placed on the ballot either upon payment 
of the filing fee or by petition of three percent of the vot- 
ers registered in the candidate’s party. In contrast, a mi- 
nor party or independent candidate must pay the filing 
fee (or file an oath of undue burden) and submit the peti- 
tion of three percent of all registered voters in the voting 
jurisdiction.” The filing fee for ballot placement is six per- 
cent of the salary of the office, which is far in excess of 
processing costs and substantially higher than filing fees 
in other states. 

In a 1973 Florida Senate committee study, it was con- 
cluded that “Florida has arguably established the most 
substantial barriers to ballot access for legislative candi- 
dates of any of the fifty states.”* The rationale most com- 
monly put forth to support stringent ballot access laws is 
that the state has an interest in avoiding voter confusion, 
ensuring efficiency, and increasing the likelihood that the 
winner has attained a majority vote.® As the following 
debate excerpts reflect, the commission determined that 
combating voter apathy and fundamental fairness out- 
weighed those goals. 
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The sponsor of the ballot access 
proposal, Commissioner Judy Bryne 
Riley related to the commission that 
it is easier to qualify for President of 
the United States in the New Hamp- 
shire primaries than it is to qualify 
for ballot placement for the Seminole 
County Commission. Commissioner 
Riley suggested that our laws are 
backwards and extremely unfair. “[I]f 
we are looking for participation, I 
think this [proposal] will do it. This 
will bring more people out to... vote. 
It is equitable; it is fair; it’s not going 
to be done any other way except by 
this commission.” 

Commissioner Ken Connor added, 


I come from a party that extols the vir- 
tues of competition. And I believe strongly 
in providing a basis for competition in the 
political arena. I believe that the major 
parties have in large part contributed to 
the political malaise that exists among 
the voters today and that, in fact, they 
are not providing for the kind of compe- 
tition that will stir the pulse of voters... 
I had no idea of the inequity and unjust 
treatment that minor parties were receiv- 
ing in this state. They have been sub- 
jected to hurdles that are unfair, unjust, 
inequitable and that have the effect of 
disenfranchising their participation in 
the process. And frankly, it’s with the in- 
tent to do so in order to preserve the he- 
gemony that now exists for the two ma- 
jor parties. I think that’s wrong. 


Statistics support these state- 
ments. In the 20 years between 1974 
and 1994, the two major parties 
failed to offer competing candidates 
for more than 49 percent of the 1,320 
state House seats that were up for 
election. During that same period, 
they failed to provide competing can- 
didates for more than 30 percent of 
the US. House seats that were to be 
filled. From 1984 through 1994, the 
two major parties failed to offer com- 
peting candidates for more than 42 
percent of the state Senate seats that 
were to be filled. 


This ballot access proposal is a 
tribute to all those citizens who 
took the time and initiative to at- 
tend the public hearings and to pe- 
tition their government for a 
change. Its unanimous passage is 
an example of the desire of the com- 
mission to look beyond partisan in- 
terests to help craft a better and 
fairer electoral process. 


This ballot access 
proposal is a tribute 
to all citizens who 
took the time and 
initiative to attend the 
public hearings and 
to petition their 
government for 
a change. 


Voter Participation 


istration.” (Creates Art. VI, §5(a)) 
Consistent with the spirit of open- 
ing access to the ballot, the commis- 
sion considered additional means to 
encourage voter participation in elec- 
tions and resolved to treat a primary 
that has the effect of a general elec- 
tion like a general election. Commis- 
sioner Barbara Ford-Coates, the 
sponsor, explained that this is not an 
open primary proposal:® 
[This proposal] returns to the people the 
simple right to vote for their elected offi- 
cials. Our Constitution states, quite 
clearly, that there shall be a general elec- 
tion to select our public officials. The re- 
ality is that many times the public offi- 
cial is selected in the primary because no 
one else has filed from another party or 
as an independent. That means that only 
a fraction of the public selects the public 
official. In Pinellas County in 1996, more 
than 57 percent of the electorate could 
not vote for their school board, tax col- 
lector, or clerk of circuit court. That’s over 
half the voters who had no opportunity 
to vote on these important officials. Ev- 
ery public official should be acting in the 
best interests of all their constituents and 
should be elected by all their constitu- 
ents. This proposal will return the vote 
to all the electors. 


In opposition, Commissioner Dick 
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Langley argued that while party poli- 
tics is not always pretty, it works, and 
that a proposal such as this would 
destroy the party system. As an ex- 
ample, he posited that if a conserva- 
tive Republican were running, the 
Democrats might put up a liberal 
Republican to oppose the conserva- 
tive in the primary rather than wait 
for the general election. While the 
conservative Republican might win 
easily in a purely Republican pri- 
mary, the liberal Republican might 
win with a large degree of Demo- 
cratic support. Similarly, in a strongly 
Democratic district, this proposal 
could operate to favor a more moder- 
ate than liberal Democrat. Commis- 
sioner Pat Barton agreed: “The pri- 
maries are a process by which the 
party selects their candidates, and it 
taints the process when the people 
of other parties vote in those prima- 
ries.” 

Many commissioners felt that the 
proposal would actually enhance the 
party system by eliminating the cur- 
rent Hobson’s dilemma facing citi- 
zens who must choose between reg- 
istering with the party that best 
represents their views and register- 
ing with the party that will enable 
them to vote in primaries, particu- 
larly those that result in the naming 
of the officeholder. Under Revision 
11, people can feel unrestrained to 
join a party based on conscience. 
Commissioner Martha Barnett had 
consistently voted against this pro- 
posal until the final vote on March 
17, when she explained her change 
of heart: 


[This] is not about party politics. To me, 
the right to vote, the privilege to vote in 
this country is one of the great privileges 
we have in a free society ... . [MJany, 
many times we are faced with a situa- 
tion, usually in local political issues, . . . 
where many people cannot exercise that 
right to vote. Too few people in this coun- 
try today exercise the privilege to vote 
for their elected officials. And if this pro- 
posal in any way encourages more people 
to go to the polls, it wouldn’t matter to 
me which party, whether it’s Republican, 
Democrat, Green, Libertarian or what- 
ever — if it encourages people to go out 
and speak and participate in the politi- 
cal process, then I think whatever faults 
I thought it had are far outweighed by 
the benefits of exercising our rights to 
elect our governing officials. 

In closing, Commissioner Ford- 


‘ded | 
eral law. If all candidates for an of- 
opposition in the general election. all . 
qualified clectors may vote in that 


Coates stated: 


[Wlith apologies to a good Republican, 
Abraham Lincoln, . . . today in the State 
of Florida we have public officials elected 
by only some of the voters all of the time. 
And we have public officials in Florida 
elected by all of the voters only some of 
the time. It is time that all our officials 
are elected by all of the voters all of the 
time. 


Campaign Finance 
and Spending Limits 
“Ibis the policy of thi ’ 


its as the general law in effect on 
January 1, 1998.” (Creates Art. VI, §7) 


As the language of the proposal 
suggests, by statute, candidates for 
statewide office who agree to cam- 
paign spending limits may partici- 
pate in public campaign financing.’ 
The program is limited to candidates 
for governor/lieutenant governor and 
the cabinet offices. 

To be eligible for public financing 
under the current statutory scheme, 
a candidate must abide by the statu- 
tory spending limits and raise a 
threshold amount of contributions. 
Qualifying contributions may not 
exceed $250 and are limited to con- 
tributions from individuals. Publicly 
funded matching contributions to 
qualified contributions are, for the 
most part, made on a 1:1 basis.® If a 
nonparticipating candidate exceeds 
the limit, participating candidates 
are released from the spending limit 
and receive public funds equal to the 
amount by which the nonparticipat- 
ing candidate exceeds the limit (but 
not to exceed twice the spending 
limit). 

Commission Chairman Dexter 
Douglass and Commissioner Ken 
Connor, members hailing from very 
different locations on the political 


The proposal 
suggests, by statute, 
candidates for 
statewide office 
who agree to 
Campaign spending 
limits may 
participate in public 
campaign financing. 


spectrum, cosponsored this proposal. 
Both believe public campaign finance 
and spending limits are an important 
step in enhancing the electoral pro- 
cess and restoring public confidence 
in elections. Both would have liked 
the proposal to apply to legislative 
races as well (and there is nothing 
in the proposal that would preclude 
the legislature from doing so), but 
faced with objections they settled 
upon ensuring that the status quo is 
maintained. Several attacks on this 
statute have been waged by those 
opposed to the concept of public fi- 
nancing of campaigns.’ It is expected 
that in addition to future legal chal- 
lenges, the legislature may take steps 
to repeal the law. Accordingly, the 
sponsors expressed that the only way 
to ensure its continuation is to codify 
the law within the constitution. 
Commissioner Connor brought a 
unique perspective to the debate, in 
that he was a candidate for Gover- 
nor in 1994 and used public financ- 
ing in his campaign: 
I could not have launched a campaign, I 
could not have maintained a campaign, I 
couldn’t have participated in a campaign 
without the benefit of public financing. . 
.. I wasn’t under any illusion about my 
starting position in the gate. But I will 
tell you that I had a relationship with a 
grassroots movement of people all over 
who felt disenfranchised and 
unresponded to by government. And hav- 
ing the opportunity to participate in this 
way with public financing made that can- 
didacy possible. 


Recent beneficiaries of public cam- 


paign finance are Lawton Chiles, who 
consequently was able to limit con- 
tributions to $100 in his campaign 
for Governor, and Comptroller Rob- 
ert Milligan, who without public cam- 
paign financing would not have been 
a match in his race against the well- 
financed incumbent Comptroller. By 
virtue of having public financing 
available and agreeing to accept lim- 
its on his expenditures, the general 
became Comptroller by defeating an 
incumbent with a vast supply of 
money to run his campaign. Chair- 
man Douglass commented, 
“[wlithout public funding we would 
never probably have heard further of 
General Milligan. We now know that 
by virtue of this law being in effect 
we have one of the best public ser- 
vants that we’ve had in Florida. And 
he is totally independent in his think- 
ing and in his actions.” 

The sponsors explained tha. there 
is a quid pro quo involved in special 
interest campaign contributions be- 
cause those who invest in political 
campaigns do so as a cost of doing 
business and expect to get a return 
on that political investment. The re- 
turn will undoubtedly come from the 
public treasury in the form of tax re- 
lief or special interest legislation. 
Public confidence is destroyed in the 
process. 

Commissioner Dick Langley, who 
believes public campaign financing 
is in the nature of a tax, spoke 
against the proposal. He argued that 
it is unfair to tax people to fund poli- 
ticians with views contrary to those 
of the taxpayer. Commissioner H.T. 
Smith responded by reminding the 
commissioners that our tax dollars 
have always gone to people or insti- 
tutions or organizations we might not 
like, in the form of subsidies, tax 
breaks, and similar benefits from the 
government. 

Policy considerations regarding the 
impact on other funding needs con- 
cerned Commissioner Chris Corr. He 
questioned whether the cost of 
cleaner elections was worth the 
money that could otherwise be spent 
on criminal justice, schools, and other 
causes. Chairman Douglass argued 
that the cost of public campaign fi- 
nance has been modest. At the time 
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of the debate, the commission under- 
stood that the cost had been about 
$9 million for the 10 years campaign 
finance has been in effect. In fact, 
while approximately $9 million was 
transferred from the general revenue 
fund for campaign finance, reim- 
bursements back to the fund resulted 
in a net general revenue expenditure 
of less than $6 million. This amounts 
to roughly $600,000 per year from a 
state budget of $45 billion, (one thou- 
sandth of one percent of the budget) 
and is, to quote Chairman Douglass, 
“a very, very small amount to pay for 
the integrity of government.” 

Commissioners also expressed the 
distinct prospect that this is not a 
zero-sum game; that is, a system of 
public financing of campaigns should 
result in the election of public offi- 
cials who allocate public funds dif- 
ferently. For example, these officials 
may well articulate different needs 
and if special interest pay backs were 
substantially reduced, the priorities 
of the public might be far more eas- 
ily financed. 


Selection of 
Lieutenant Governor 
dates for the office of governor may 
it} li 
candidate.” In the general election 
held, all 
candidates for the offices of governor 
and lieutenant governor shall form 
joint candidacies in a manner pre- 
scribed by law so that each voter 
shall cast a single vote for a candi- 
date for governor and a candidate for 
lieutenant governor running to- 
gether. (Amendment to Art. IV, §5(a)) 
(Underlined language is proposed to 
be added; stricken language is pro- 
posed to be deleted). 

The Florida Constitution requires 
all candidates for governor and lieu- 
tenant governor to form joint candi- 
dacies beginning in the primary elec- 
tions, if held.!° Revision 11 would 
allow, but not require," a candidate 
to run for governor in primary elec- 
tions without a lieutenant governor 
running mate. The joint candidacy 
would have to be formed prior to the 
general election. 

If successful, this revision would 


allow the winner of the primary to 
select a running mate from the field 
of remaining primary candidates. In 
some cases this would present the 
opportunity to assess the public re- 
sponse to candidates and, perhaps, 
the opportunity to reunify the party 
after a divisive primary. 


Nonpartisan School 
Board Elections 

“In each school district there shall 
be a school board composed of five or 
more members chosen by vote of the 
electors in a nonpartisan election for 
appropriately staggered terms of four 
years, as provided by law.” (Amend- 
ment to Art. IX, §4(a)) (Underlined 
language is proposed to be added). 

Commissioner Stanley Marshall, a 
former president of Florida State 
University and a pioneer in the field 
of education, filed the proposal that 
would provide for nonpartisan school 
board elections in all school dis- 
tricts.’2 §230.08 requires parti- 
san school board elections, and Art. 
III, §11(a)(1) of the Florida Consti- 
tution prohibits special laws pertain- 
ing to the election of officers, except- 
ing, among others, officers of charter 
counties. Currently then, only char- 


‘ter counties have the option of con- 


ducting nonpartisan elections of their 
school board members.* 

Commissioner Paul Hawkes op- 
posed the proposal. He argued that 
denoting a candidate’s party affilia- 
tion provides a piece of information 
that is helpful to the voter. Secondly, 
he raised the point that nonpartisan 
elections are often decided in the 
September election where voter turn- 
out is less than in the November gen- 
eral election. Further, as partisan 
candidates, those seeking election 
may receive campaign contributions 
from local committees of political 
parties, allowing the candidates to 
better broadcast their message. 
Other commissioners also expressed 
the view that political parties ought 
to be involved in school board elec- 
tions in light of the important role 
that education plays in society. 

A self-described strong supporter 
of partisan politics, Commissioner 
Marshall argued that there are oc- 
casions when public officers’ civic 
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duty is burdened by partisanship: 


I ask you for a moment to think about 
the issues, the most prominent, the most 
widely debated and discussed issues that 
school board members are likely to take 
up. They would include, for example, the 
establishment of school attendance zones 

.. teacher compensation ... expelling 
students for misbehavior ... selection of 
school sites. The pernicious effects of 
making politicians into those who set 
school board policy . . . imposes on them 
a burden we ought not to ask them to 
carry.” 


The commission believed that non- 
partisan school board elections would 
produce a school board less prone to 
partisanship and more attuned to 
responding to the needs of the pub- 
lic schools. As is evident in the edu- 
cation revision and the cabinet re- 
structure revision, the commission 
consistently supported proposals it 
viewed as enhancing education in 
Florida and chose to place this too 
on the ballot. 


Qualifications for Electors 
“Every citizen of the United States 
who is at least eighteen twenty-one 
years of age and who is has-been a 
permanent resident of fer-ene-year 
im the state and-six-months-in-a 
county, if registered as provided by 
law, shall be an elector of the county 


where registered that-county-Provi- 


etectors:” (Amendment to Art. VI, §2) 
(Underlined language is proposed to 
be added; stricken language is pro- 
posed to be deleted). 

The changes regarding qualifica- 
tions for electors are technical revi- 
sions. While our state constitution 
requires a citizen to be 21 years of 
age to vote, the subsequently adopted 
26th Amendment to the U.S. Consti- 
tution prohibits the denial of the 
right to vote to those 18 or older. The 
Florida Constitution purports to im- 
pose on elections a six-months-resi- 
dency requirement in a county. That 
provision too is unenforceable pursu- 
ant to a United States Supreme 
Court opinion." 

This part of Revision 11 simply 
seeks to conform the language of 
Florida’s constitution with respect to 


fe 
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voting age and residency to current 
practice as required by federal law. 


Proposals Filed/Not Adopted 
Elections proposals that were filed 
but ultimately defeated or with- 
drawn were varied. The prospect of 
weekend voting was explored but was 
found to be impractical and unwork- 
able.* The proposal that would have 
allowed for only one primary election, 
eliminating the run-off, also failed.’® 
The issue of term limits was also con- 
sidered and debated. One proposal 
would have repealed the term limits 
provision of Article VI, §4 in its en- 
tirety.'7 Another would have in- 
creased legislative term limits to 12 
years (two six-year terms for sena- 
tors and three four-year terms for 
representatives).'* Even a proposal to 
repeal term limits for members of 
Congress was withdrawn after a fa- 
vorable committee recommendation 
when the sponsor was advised that 
the federal case holding Arkansas’ 
congressional term limits unconsti- 
tutional was currently in question.” 
A proposal that would have subjected 
all elective officers, including all ju- 
dicial officers, to recall met with early 
resistance and was withdrawn.” 

Members of the commission over- 
whelmingly shared a sense that po- 
litical campaigns, particularly politi- 
cal fund raising, have gotten out of 
control in Florida, as they have 
throughout the country. It was evi- 
dent that the public believes that 
powerful lobbyists and special inter- 
ests control the election process and 
have created a system in which the 
individual’s vote does not make a dif- 
ference. 

With the exception of the proposal 
on public financing of campaigns, the 
commission was unable to craft a 
means to address the influence of 
money in politics in a manner both 
acceptable to the membership and 
consistent with the dictates of fed- 
eral law.”! A proposal that failed by a 
very narrow margin would have re- 
stricted contributions to a political 
party to the same limits that exist 
for contributions to a candidate by 
an individual.” Likewise, contribu- 
tions to a candidate by a political 
party would be subject to the same 


restrictions. This proposal had much 
support from groups known for their 
work in elections reform.”’ Other pro- 
posals considered included limiting 
campaign contributions to natural 
persons; limiting campaign contri- 
butions to those eligible to vote for 
the candidate;*> and prohibiting con- 
tributions to judicial candidates by 
members of The Florida Bar.”*® 


Conclusion 


The elections reform package contains 
many diverse proposals. The common 
thread woven throughout is the hope that 
Floridians will feel more empowered and 
participate in their government in 
greater numbers through an increased 
ability to vote, having more choices 
among candidates, ensuring the ability 
to elect state officers who run “clean 
money” campaigns, providing a wider 
selection for gubernatorial running 
mates, and taking politics out of the op- 
eration of our public schools. Q 


1 The Constitutional Liberty Coalition 
is principally composed of the Libertar- 
ian Party of Florida, the Conservative 
Party of Florida, the Florida Conserva- 
tive Caucus, and the League of the South 
(Florida Chapter). In agreement with the 
ballot access proposals were Common 
Cause/Florida and the Florida Green 
Party. 

2 Fra. Stat. §99.092 et seq. (1997). 

3 Id. (The proposal does not directly ad- 
dress the further inequity that major 
parties are refunded a portion of the fil- 
ing fee whereas minor parties and inde- 
pendent candidates receive no such 
share. See Libertarian Party of Florida v. 
Smith, 687 So. 2d 1292 (Fla. 1997)). 

4A Report on Requirements Qualifying 
Candidates to Appear on Florida Ballots, 
Senate Committee on Executive Business, 
Ethics and Elections (Jan. 1993) p. 33. 

5 See, e.g., Libertarian Party of Florida 
v. Smith, 689 So. 2d 1292 (Fla. 1997); 
Democratic Party of the United States v. 
Wisconsin ex rel. La Follette, 450 U.S. 107 
(1981); Lubin v. Panish, 415 U. S. 709, 
712-13 (1974). 

6 Early on in the process, Proposal 71 
(Mills), which would have provided for 
open primaries, was filed. The open pri- 
mary proposal would have allowed all 
qualified electors to vote in the primary 
of any one political party. While the pro- 
posal was reported unfavorably by the 
Ethics and Elections Committee and was 
later withdrawn by its sponsor, it did pro- 
mote further insight into the area of voter 
participation. 

7 StaT. §§106.30-.36. For the 1998 
elections, the spending limit is $5,758,568 
for gubernatorial candidates, and 
$2,303,427 for cabinet races. The amount 
is adjusted quadrennially in accordance 
with the Consumer Price Index for All 
Urban Consumers, U. S. City Average, All 


Items, 1967=100, as reported by the 
United States Department of Labor, Bu- 
reau of Labor Statistics. 

8 The distribution is 2:1 for qualifying 
contributions up to the threshold amount 
($150,000 for candidates for governor/ 
lieutenant governor and $100,000 for can- 
didates for cabinet offices). 

® Mortham v. Milligan et al., 704 So. 2d 
152 (Fla. 1st D.C.A. 1997); Chiles v. Dept. 
of State, Division of Elections, 711 So. 2d 
151 (Fla. 1st D.C.A. 1998). 

10 Fa. Const. Art. IV, §5(a). 

1 An amendment was adopted to spe- 
cifically allow discretion whether or not 
to form a joint candidacy from the begin- 
ning of the election cycle. Commission 
Transcript, Feb. 24, 1998, at 174. 

22 Proposal 158. The proposal as origi- 
nally filed also would have eliminated 
salaries for school board members; how- 
ever, the salary elimination language was 
removed from the proposal by amend- 
ment. 

13 See Kane v. Robbins, 556 So. 2d 1381 
(Fla. 1989); School Bd. Of Palm Beach Co. 
v. Winchester, 565 So. 2d 1350 (Fla. 1990); 
and County of Volusia et al. v. Quinn, 700 
So. 2d 474 (Fla. 5th D.C.A. 1997). 

4 Dunn v. Blumstein, 405 U.S. 330 (1972) 
(holding that durational residency re- 
quirements are unconstitutional). 

6 Proposal 53 (Anthony). 

16 Proposal 18 (Riley). 

17 Proposal 10 (Sundberg). 

18 Proposal 105 (Planas). 

19 U.S. Term Limits v. Thornton, 514 U.S. 
779 (1995). 

20 Proposal 42 (Mathis). 

21 See, e.g., Buckley v. Valeo, 424 U.S. 1 
(1976). 

22 Proposal 186 (Thompson). Currently 
the limit is $500 pursuant to FS. §106.08. 

23 Including Common Cause/Florida, the 
League of Women Voters, Florida Public 
Interest Research Group, and the Florida 
Consumer Action Network. 

24 Proposal 114 (Corr). Similarly, Pro- 
posal 76 (Sundberg) would have prohib- 
ited contributions from business entities 
and labor organizations. 

25 Proposal 84 (Corr). 

26 Proposal 115 (Corr). 


Justice Gerald Kogan received his 
undergraduate and law degrees from the 
University of Miami. He served in the US. 
Army following law school, and became 
a prosecutor in the 11th Circuit in 1960. 
Kogan returned to private practice in 1967 
and was appointed to the circuit bench in 
1980. He was named to the Supreme 
Court in 1987, and served as chief justice 
from 1996-98. 

Deborah K. Kearney, general coun- 
sel for the Constitution Revision Commis- 
sion, served as deputy general counsel to 
the Governor from 1990 to 1997. Ms. 
Kearney graduated from Florida State 
University Law School in 1981. 
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CLOSING THE DEADLY LOOPHOLE 
IN THE FIREARMS LAWS 


by Katherine Fernandez Rundle and Paul Mendelson 


Ballot Title: Firearms Purchases: Local Option For Criminal History Records Check and Waiting Period 
Ballot Summary: Authorizes each county the option of requiring a criminal history records check and 
waiting period of 3 to 5 days in connection with the "sale” of any firearm; defines "sale" as the transfer of 
money or other valuable consideration for a firearm where any part of the transaction occurs on property 
open to public access; does not apply to holders of a concealed weapons permit when purchasing a firearm. 


he proposed amendment will allow Florida coun- 

ties to close a loophole in our firearms laws through 

which convicted felons like Hank Earl Carr, who 

recently killed a four-year-old child and three po- 
lice officers in Tampa, are freely able to purchase firearms. 
Because of this loophole, gun shows, where firearms are 
routinely sold without a criminal history records check, 
are thriving in Florida. Indeed, the problem has become 
so widespread that many characterize gun shows as 
“tupperware parties” and our beautiful state as the 
“gunshine state.” 


Criminal History Records Check 
Loophole in Current Firearms Laws 

Under FS. §790.065 (1997), licensed firearm dealers 
generally may not sell or deliver from their inventory at 
their premises any firearm to another person unless and 
until the Florida Department of Law Enforcement has ap- 
proved the sale or delivery.! The department will not give 
approval unless and until it has been provided with the 
potential buyer’s or transferee’s pertinent identifying in- 
formation, and reviewed criminal history records to de- 
termine if the potential buyer or transferee may legally 
possess a firearm. A criminal history records check pre- 
vents convicted felons and other individuals who may not 
legally possess a firearm from purchasing one. In 1997, 
Florida’s requirement that licensed firearm dealers con- 
duct such a check resulted in the denial of 7,348 requests 
to purchase a firearm. There is, however, a loophole under 
Florida law because there is no requirement for a crimi- 
nal history records check before a firearm is sold or deliv- 
ered by a nonlicensed seller. 

Federal law does not close this loophole. Federal limita- 
tions on the sale of firearms apply to licensed dealers, 
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which includes “any person engaged in the business of 
selling firearms at wholesale or retail.” 18 U.S.C. §921(11). 
The term “engaged in the business” as applied to a dealer 
in firearms means “a person who devotes time, attention, 
and labor to dealing in firearms as a regular course of 
trade or business with the principal objective of livelihood 
and profit through the repetitive purchase and resale of 
firearms, but such term shall not include a person who 
makes occasional sales, exchanges, or purchases of fire- 
arms for the enhancement of a personal collection or for a 
hobby, or who sells all or part of his personal collection of 
firearms.” 18 U.S.C. §921(21)(C). 

Because of this loophole in the Florida and federal laws, 
many de facto firearm dealers, claiming to be selling their 
personal weapons, set up shop at gun shows, flea markets 
and the trunks of their cars throughout Florida and tell 
prospective buyers that they can sell them all types of 
firearms without a criminal history records check. Accord- 
ing to investigative authorities and licensed firearm deal- 
ers, at most gun shows in Florida two-thirds of the fire- 
arm sellers claim that they are not licensed dealers, and 
thus sell firearms to anyone they want without a criminal 
history records check. Licensed firearm dealers, who are 
undercut by those claiming not to be “engaged in the busi- 
ness” of dealing in firearms at these gun shows, are among 
the strongest proponents for closing the loophole. The 
National Alliance of Stocking Gun Dealers, with 16,000 
firearm dealers as members, has been lobbying the United 
States Congress to close the loophole, but have so far been 
unsuccessful. While there is no way of determining how 
many criminals like Hank Ear! Carr use the firearms they 
purchase at gun shows to commit crimes, we do know that 
as long as the loophole exists, convicted felons, perpetra- 
tors of domestic violence, minors, and the mentally un- 
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stable will be able to attend a gun 
show and purchase a firearm with- 
out fear that a criminal history 
records check will reveal that they 
may not legally possess a firearm. 
Gun violence in our homes, our 
schools, and our streets is the inevi- 
table result. While this proposed 
amendment by itself will not elimi- 
nate gun violence in Florida, it will 
reduce substantially the number of 
firearms which end up in the hands 
of people who should not have them. 


Waiting Period Loophole 
in Current Firearms Laws 

In 1990, Floridians, by an over- 
whelming 84 percent vote, approved 
a constitutional amendment estab- 
lishing a three-day waiting period 
between the purchase and delivery 
at retail of any handgun. Fla. Const. 
Art. I, §8(b). The federal five-day 
waiting period does not apply in 
Florida. 18 U.S.C. §922(s)(1). 

Florida’s constitutional waiting 
period is limited because it applies 
only to the retail sale of any hand- 
gun. Because the sale of a handgun 
at a gun show by a nonlicensed seller 
is not a retail sale, there is no wait- 
ing period before such a sale can be 
consummated. Moreover, the waiting 
period does not apply to even the re- 
tail sale of a firearm that is not a 
handgun, such as a rifle or shotgun. 

The proposed amendment will al- 
low counties to close both of these sig- 
nificant loopholes. Even if a criminal 
history check is made mandatory for 
the sale of all firearms, a potentially 
dangerous person still will be able to 
obtain possession of a firearm unless 
the waiting period is extended. Polling 
indicates that a strong majority of our 
citizens, including most firearm own- 
ers, support waiting periods because 
of the tragic consequences that can 
occur when an emotionally trauma- 
tized person obtains a firearm while 
still suffering the immediate effects of 
the trauma. Unless the loophole is 
closed this emotionally traumatized 
person will continue to be able to walk 
into any gun show in Florida and pur- 
chase any firearm without being sub- 
jected to a “cooling off period.” Because 
the foreseeable consequences of an 
emotionally traumatized person mak- 


ing an immediate purchase of a fire- 
arm are just as tragic if the firearm 
was a rifle or shotgun as opposed to a 
handgun, counties should be given the 
option to close the loophole that makes 
the waiting period apply only to hand- 
guns. 


Constitutional 
Amendment Necessary 

Many members of The Florida Bar 
have advised me that they support 
the right of counties to close the loop- 
holes in our firearms laws, but ques- 
tion why a constitutional amend- 
ment, rather than a legislative 
change, is necessary. As a member of 
the Constitution Revision Commis- 
sion, I have an increased respect for 
our constitution and a strong belief 
that it should be amended only when 
necessary. However, I and my fellow 
commissioners are convinced that 
Revision 12 is necessary. 

In 1987, the “Joe Carlucci Uniform 
Firearms Act” was adopted. F:S. 
§790.33 (1997). Under this statute, 
the state legislature has the exclu- 


sive authority to enact laws relating 
to firearms and ammunition. Since 
1987, however, the legislature has 
not passed any laws to close the loop- 
holes in the state’s firearm laws; and 
has indicated that the only way to do 
so is through a constitutional amend- 
ment. 

In 1989, there was widespread 
public support for a law establishing 
a statewide three-day waiting period. 
The legislature did not pass such a 
law, but concluded that if there was 
to be such a law, it should be part of 
the constitution so it proposed a con- 
stitutional amendment to Article 8 
of the Florida Constitution. SJR 43 
(1989). This was the resolution over- 
whelmingly approved in the 1990 
election. 

During the 1998 legislative ses- 
sion, in response to claims of oppo- 
nents to Revision 12 that the loop- 
holes should be closed by legislation, 
I, along with state senators and rep- 
resentatives, drafted legislation that 
would accomplish the goals of the 
proposed constitutional amendment. 
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Although there were sponsors in both 
the Senate and the House who were 
prepared to introduce and support 
this legislation, which was also sup- 
ported by Governor Chiles, the lead- 
ership in both chambers would not 
even consider the legislation. I am 
convinced that the only way to close 
the loopholes is through the proposed 
constitutional amendment. 


County Option 

If approved by the voters, the pro- 
posed amendment will not by itself 
change any firearm laws. A county in 
which the unrestricted sale of fire- 
arms at gun shows causes a problem 
may restrict such sales while a 
county in which there is no such prob- 
lem may maintain the status quo. 
Revision 12 is thus like Revision 7, 
which gives circuits and counties the 
option to switch to merit selection 
and retention for their trial judges 
and which was overwhelmingly sup- 
ported by The Florida Bar Board of 
Governors. As stated by now former 
Bar President Edward Blumberg in 
explaining why the Board supported 
this revision: “It is important to note 
we did not vote in favor of merit se- 
lection of trial judges but favored giv- 
ing voters at the local level that op- 
tion. . . . It will be up to each county 
and circuit to determine in subse- 
quent elections how they wish to se- 


lect their trial judges.” Like the 
question of whether trial judges are 
elected or appointed, the question of 
whether the unrestricted sale of fire- 
arms at gun shows should be allowed 
is one which warrants consideration 
by individual counties. 


Rights of Firearm 
Owners Are Protected 

Members of the Constitution Re- 
vision Commission received valuable 
input from the public. In response to 
legitimate concerns expressed by 
many firearm owners, the commis- 
sion fashioned a constitutional 
amendment that ensures the rights 
of firearm owners will not be in- 
fringed. 

Under the proposed amendment, 
only the sale of a firearm can be regu- 
lated by the counties, and the rights 
of gun owners to possess and use 
their firearms in any other way can- 
not be limited. Only criminal history 
records may be checked as a condi- 
tion precedent to the purchase of a 
firearm, and private records will re- 
main private. Holders of a concealed 
weapons permit are expressly ex- 
empted from any criminal history 
records check or waiting period that 
may be enacted by a county. Because 
only sales of firearms occurring on 
property to which the public has the 
right of access can be regulated, a 
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county cannot restrict the ability of 
a gun owner to sell his or her fire- 
arm on private property. So too, since 
the proposed amendment only ap- 
plies to the “sale” of a firearm, the 
ability of a gun owner to make a gift 
of a firearm cannot be restricted. 


Conclusion 

The only people who can object to 
the proposed amendment are those 
who believe that there should be no 
criminal history records checks or 
waiting periods before a firearm is 
sold at a gun show or other location 
to which the public has the right of 
access. Based upon my experience as 
a career prosecutor and my five years 
as the state attorney of Miami-Dade 
County, I know that without these 
checks and waiting periods the wrong 
people will be able to obtain firearms 
and law-abiding citizens will con- 
tinue to be victimized. My experience 
is not unique, as demonstrated by the 
statewide support for the proposed 
amendment from law enforcement 
organizations such as the Florida 
Association of Chiefs of Police and 
the Florida Department of Law En- 
forcement. I urge you all to join with 
us in supporting this most important 
public safety constitutional amend- 
ment. 0 


1 The only sales that a licensed firearms 
dealer can make from his or her premises 
without the department’s approval are to 
other licensed dealers, licensed import- 
ers, licensed manufacturers or licensed 
collectors, and to persons who hold a con- 
cealed weapons or firearms license or 
hold an active certificate as a “law en- 
forcement officer.” 

2 Fia. Bar News vol. 25, no. 12. 


Katherine Fernandez Rundle has 
been the state attorney for the 11th Judi- 
cial Circuit since 1993. Prior to that, she 
served 15 years in that office as an assis- 
tant state attorney. Ms. Rundle was ap- 
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MISCELLANEOUS MATTERS AND 
TECHNICAL REVISIONS 


by William A. Buzzett 


Ballot Title: Miscellaneous Matters and Technical Revisions 
Ballot Summary: Removes gender-specific references; allows prison sentences in court-martial actions; 
consolidates ethics code provision; specifies time for veto message consideration; clarifies that 
legislature gives designated officials final general appropriations bills 72 hours before passage; allows 
direct appeal of courts-martial to specified state court and advisory opinions from federal military courts; 
requires earlier constitution revision commission appointments; changes tax and budget reform 


n law-making, as in wine-making, the residue can 
be very valuable stuff. In the case of revisions pro- 
posed by the Constitution Revision Commission 
(CRC), Revision 13, the “leftovers,” is composed of 

nine very good, albeit less than earth-shattering, proposi- 

tions.! It is the cleanup. 

There are those who believe that the principal job of 
the CRC should be to make this type of revision to correct 
mistakes, conform language, clarify, and make other such 
technical changes. While the history of the CRC’s creation 
in 1968 indicates otherwise,’ a cleanup revision is certainly 
an important contribution and deserves explanation and 
consideration. 

Most of the changes in this revision received unanimous 
support of the commission; the remainder passed by over- 
whelming margins. The subjects cover such diverse areas 
as military affairs, the legislature, the Taxation and Bud- 
get Reform Commission, the Constitution Revision Com- 
mission, ethics, and the male-oriented language of the con- 
stitution itself. Their common link is that they attempt to 
revise existing provisions that have incurred stumbling 
blocks in administration or otherwise, and they were de- 
termined to be noncontroversial. 


Military Affairs 

Three separate proposals passed on the subject of mili- 
tary affairs.’ The first amendment revises Article I, §18 en- 
titled “Administrative penalties,” which prohibits adminis- 
trative agencies from imposing a sentence of imprisonment. 
The revision proposes to except the Department of Military 


commission voting procedures and meetings from every 10 to every 20 years. 


Affairs (Florida National Guard), which conducts courts-mar- 
tial, from this constitutional ban and thereby resolve the 
conflict between Article I, §18 and FS. §250.35.4 

The second amendment relating to military affairs is 
two-fold in purpose. First, it permits the legislature to 
authorize military courts-martiai to be conducted by mili- 
tary judges of the Florida National Guard, removing any 
question about the constitutional validity of the current 
scheme. Second, the proposal mandates all direct appeals 
to be made to the First District Court of Appeal. By allow- 
ing one appellate court to develop a greater degree of ex- 
pertise in military legal matters, this proposal will also 
ensure greater consistency in those decisions. 

The last military amendment would require the Florida 
Supreme Court to adopt rules allowing state appellate 
courts to request advisory opinions relating to military 
law from the Federal Court of Appeals for the Armed 
Forces. This amendment would allow Florida courts to take 
advantage of this procedure and thereby allow for deci- 
sions consistent with other jurisdictions operating under 
the Uniform Code of Military Justice.® 


Taxation and Budget 
Reform Commission 

As initially filed, this proposal would have abolished 
the Taxation and Budget Reform Commission (TBRC). The 
TBRC was established by the people of Florida in 1988.° 
It is similar to the CRC in the respect that it is empow- 
ered to place revisions to the state constitution directly 
on the ballot. It is different from the CRC in the following 
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respects: 1) its jurisdiction is limited 
to state taxation and spending mat- 
ters, whereas the CRC may address 
any issue; 2) it meets every 10 years, 
while the CRC meets only every 20 
years; and (3) its unique voting pro- 
cedures are set out in the constitu- 
tion, whereas the CRC has the au- 
thority to adopt its own rules. 

Commissioner Thomas Barkdull 
sponsored the proposal as a result of 
public hearing testimony. Pat L. Tor- 
nillo, of Florida Education Association/ 
United and a member of the 1988 
TBRC, urged that the Taxation and 
Budget Reform Commission be elimi- 
nated in light of the way in which the 
commission is constituted, particularly 
with regard to its “convoluted voting” 
requirements.’ 

Commissioner Martha Barnett, 
herself a member of the 1988 TBRC, 
proposed a substantial amendment 
to the proposal that would retain the 
TBRC and instead repeal its voting 
requirements. Currently, for the 
TBRC to adopt a ballot proposal, it 
must be passed by the affirmative 
vote of at least two-thirds of the 
members of the commission. In ad- 
dition, the measure must receive the 
affirmative vote of a majority of the 
members appointed by each appoint- 
ing authority.* According to Commis- 
sioner Barnett, the problem was not 
the supermajority voting require- 
ment, but the requirement regarding 
the majority vote of appointing-au- 
thority contingencies. “It had the ef- 
fect of being divisive,” she explained. 
Members almost necessarily had to 
consider themselves part of a caucus 
determined by who appointed them, 
rather than independent state offic- 
ers with the duty to act in the best 
interest of all of the people. 

In the end, the proposal deleted the 
difficult voting requirements, allowing 
the TBRC to adopt its own rules as does 
the CRC. In addition, the TBRC would 
meet only once every 20 years, rather 
than its current every 10 years. The 
meetings of the CRC and TBRC would 
be staggered so that one or the other 
would meet every 10 years. Since the 
CRC may also take up tax and budget 
issues, those issues would be available 
for consideration by a constitutional 
revision body every 10 years. 
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Constitution 
Revision Commission 

This proposal, also filed by Com- 
missioner Barkdull, initially would 
have extended the time for the CRC 
to file its proposals with the Secre- 
tary of State to ensure ballot place- 
ment. Currently, any CRC-proposed 
revisions must be filed no later than 
180 days prior to the general election 
in November, while initiative peti- 
tions, for example, require filing only 
90 days prior to the general elec- 
tion.’° This gives the commission ap- 
proximately one year from the time 
of the appointments to conduct public 
hearings, thoroughly review the con- 
stitution, and file and debate propos- 
als. CRC members serve unpaid, and 
are eligible only for the recovery of cer- 
tain expenses such as travel and meals 
away from home. Service on the com- 
mission took as much as one-half of the 
working time available to members, 
making it difficult to adequately attend 
to their regular businesses. A filing 
deadline of early August would have 
allowed a less hectic pace than the fil- 
ing deadline of early May. 

The extension became controver- 
sial; however, a compromise was suc- 
cessfully crafted. The proposal was 
amended so that rather than expand- 
ing the time at the back end, the time 
would be addeed at the front end by 
requiring that appointments to future 
revision commissions be made earlier. 
Currently, appointment of the CRC 
members must be made within 30 days 
after the adjournment of the regular 
legislative session in the year prior to 
the general election at which the revi- 
sions would be placed on the ballot. Re- 
vision 13 would provide that the ap- 
pointments be made within 30 days 
prior to the start of that session. 


General Appropriations Acts 

One of the constitutional reforms 
made to state budgeting procedure 
in 1992, through a proposal of the 
Taxation and Budget Reform Com- 
mission, is the requirement for a 72- 
hour public review period before which 
a general appropriations act may be 
voted upon. It requires that “all gen- 
eral appropriation bills . . . be furnished 
to each member of the legislature, each 
member of the cabinet, the governor, 
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and the chief justice of the supreme 
court at least seventy-two hours before 
final passage. . .” of the measure by 
either house of the Legislature." 

The clear intent of the TBRC was 
that this “cooling off” period apply to 
the conference committee report on 
the general appropriations act.’ Ap- 
propriations bills begin as bills filed 
in the respective houses of the Leg- 
islature. The Senate and the House 
of Representatives each pass their re- 
spective versions of a general appro- 
priations bill; any differences are re- 
solved in a conference committee 
comprising members of both houses. 

The conference report is presented 
to both houses for final adoption and 
is not amenable to amendment. Thus 
the conference committee report is the 
budget that is passed by both houses 
and presented to the Governor. 

Because the intent of the TBRC is 
not evident from the face of the con- 
stitutional requirement, and based 
upon a case some in the legislature 
felt could control, the Senate and 
House of Representatives adopted a 
joint rule that applies the review pe- 
riod more broadly than was envi- 
sioned. The rule applies to the final 
passage of a general appropriations 
bill in the originating house, any bills 
amended in the nonoriginating house 
with amendments that have not pre- 
viously been furnished for the 72- 
hour review period, and any confer- 
ence committee reports in either 
house. 

Revision 13 addresses this situa- 
tion by providing that the bill de- 
scribed in Article III, §19, is “the bill 
in the form that will be presented to 
the governor.” This language would 
make clear that the 72-hour public re- 
view period is required only for a gen- 
eral appropriations bill that will be 
presented to the Governor. The public 
review period would not apply to the 
passage of the original bill by the origi- 
nating house, but only to the confer- 
ence committee report. 


Gubernatorial Veto Message 
The period during which the legis- 
lature has jurisdiction to consider the 
override of a veto by the governor was 
a recurring enigma" until very re- 
cently resolved by the Florida Su- 


Revision 13's 
limitation on 
consideration of a 
veto override until the 
conclusion of the 
next regular session 
would restore a 
degree of certainty to 
the law. 


preme Court." Article III, §8(b) of the 
Florida Constitution requires the 
Governor to transmit veto messages 
to the originating house if it is in ses- 
sion, and if adjourned, to the Secre- 
tary of State, “who shall lay them be- 
fore that house at its next regular or 
special session, and they shall be en- 
tered on its journal.” 

In recent years, the Senate and the 
House of Representatives interpreted 
this language differently.'* It was the 
purpose of the CRC proposal to clarify 
the situation. It has done so by pro- 
posing that the originating house may 
take up a vetoed measure for re-enact- 
ment at any special session up to the 
next regular session or during that 
next regular session. However, once the 
originating house votes to re-enact, 
whether it be a special session or the 
next regular session, that session is the 
last opportunity for override. If the 
originating house does not consider the 
vetoed legislation at an intervening 
special session, consideration is viable 
only through the end of the next regu- 
lar session. 

The recent Chiles" case increases 
the need for adoption of this proposal. 
In that case, the court construed Ar- 
ticle III, §8 as giving the Legislature 
authority to take up a matter at some 
time other than when the measure is 
before it. The logical extension of this 
holding is that the legislature could re- 
enact a law in a special session sev- 


eral years after its veto so long as there 
has been no intervening special ses- 
sion. Revision 13’s limitation on con- 
sideration of a veto override until the 
conclusion of the next regular session 
would restore a degree of certainty to 
the law. 


Ethics 

Since 1968, the constitution has re- 
quired that the Legislature prescribe 
a code of ethics for all state employ- 
ees and nonjudicial officers to pro- 
hibit conflict between public duty 
and private interests.'* Presumably, 
it was placed in Article III because it 
placed a duty upon the Legislature. 
Later, in 1976, by citizen initiative, 
the so-called “sunshine” amendment 
was adopted. The sunshine amend- 
ment established §8 within Article II 
(General Provisions), entitled “Eth- 
ics in government.” This section re- 
quires designated officers and can- 
didates for office to file full and public 
financial disclosure. 

The commission agreed with the 
suggestion that all of the ethics provi- 
sions of the state constitution should 
be found in the same location. This 
amendment does nothing more than 
move the ethics code provision from 
Article III to Article II, §8 so that all of 
the constitutional measures relating to 
ethics may be found together. 


Gender-Neutral Constitution 

Commissioner Ellen Freidin pro- 
posed an amendment to eliminate 
gender-specific references within the 
state constitution. As Commissioner 
Freidin explained, our constitution 
refers to the Governor, Cabinet mem- 
bers, judges, public defenders, and 
state attorneys as “he” or “him.” 
“When this constitution was drafted 
originally,” she continued, “it was 
unthinkable that a woman could hold 
any of these offices.” Justice Gerald 
Kogan agreed that masculine pro- 
nouns are not generic to people when 
they read them, and asked the com- 
missioners to envision a constitution 
that used feminine pronouns with 
regard to the state’s most distin- 
guished offices. This “simply recog- 
nizes a fact that all of our citizens, 
male and female, are equal under the 
law.” 
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The commission satisfied itself 
that the changes made no substan- 
tive alterations and that the lan- 
guage was not made awkward by this 
series of amendments. The commis- 
sion further determined that the 
costs, particularly the cost of publi- 
cation, would not be substantially 
greater because of these changes. The 
proposal passed by a vote of 25-2. O 


1 Proposals 4, 25, 35, 37, 44, 123, 133, 
152, and 179. 


2 “Neither the Legislature nor the Ex- 
ecutive should be allowed in the future 
to block constitutional amendment or 
constitutional revision. The people must 
be the repository of power to change the 
constitution.” Chesterfield H. Smith, 
speech to the Florida Legislature on 
January 10, 1967. 

3 Proposals 4, 25, and 44. 

4 Fra. Stat. §250.35 relates to court- 
martial actions involving “any member 
of the organized militia or the Florida 
National Guard” for any crime or offense 
made punishable by the Uniform Code 
of Military Justice. Fia. Stat. §250.35(2). 
Fua. Stat. §250.35(4) provides that gen- 
eral courts-martial in the Florida Na- 
tional Guard convened by order of the 
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Governor shall have the power to “order 
confinement not in excess of 200 days,” 
among other penalties. Section 250.35(5) 
which relates to special court-martial 
actions also authorizes orders of confine- 
ment. See Waterman v. State, 654 So. 2d 
150, 153 (Fla. Ist D.C.A. 1995) (where the 
court expressed “grave doubts” as to the 
constitutionality of §250.35(4) and (5) to 
the extent that these subsections pur- 
ported to allow a sentence of imprison- 
ment). 

5 The Uniform Code of Military Justice 
is the basis for all courts-martial actions 
involving the Florida National Guard. See 
Fra. Stat. §250.35(1). 

6 Fra. Const. art. XI, §6. 

7 CRC Public Hearing, Orlando, Sep- 
tember 4, 1997. 

8 This would require the affirmative vote 
of at least six gubernatorial appointees, four 
members appointed by the President of the 
Senate, and four members appointed by the 
Speaker of the House, plus at least two 
other votes from among the members. 

® TR 1/12/98 at 37. 

10 Fria. Stat. §100.371. 

1 Fa. Const. art. III, §19(d). 

22 “The Commission. . . intends a 72-hour 
public review or ‘cooling off’ period, in 
which the Conference Report on the Gen- 
eral Appropriation Bill should be avail- 
able to the members of the Legislature 
and the general public, to allow the pub- 
lic and the members of the Legislature 
to read and understand the merits of poli- 
cies and expenditures contained in the 
Conference Report on the General Appro- 
priation Bill.” (e.s.) Resolution of the 
Taxation and Budget Reform Commis- 
sion, Budgeting, Planning, and Appropria- 
tion Revisions, May 7, 1992. 

13 State ex rel. Lane Drug Stores v. 
Simpson, 166 So. 262 (Fla. 1936). 

14 Op. Att’y Gen. Fla. 076-243 (1976); Op. 
Att’y Gen. Fla. 061-67 (1961); Op. Att’y 
Gen. Fla. 044-158 (1944). 

15 Chiles v. Phelps, et al., 23 Fla. L. 
Weekly S372, Fla. S. Ct., July 2, 1998. 

16 The Senate determined that if it were 
to act upon a veto message, it must do so 
at the session in which the message were 
laid before it. The House took the posi- 
tion that it could act upon a vetoed bill, 
notwithstanding when it was laid before 
the House. 

1 Chiles v. Phelps, et al., 23 Fla. L. 
Weekly S372, Fla. S. Ct., July 2, 1998. 

18 Pia. Const. art. III, §18. 

19 See Art. III, §18, Fua. Stat. ANN., Com- 
mentary. 


WilliamA. Buzzett serves as execu- 
tive director of the Constitution Revision 
Commission. He received his J.D. from 
Florida State University. 


VIEWPOINT 


THE CASE FOR MErir SELECTION AND 


RETENTION OF TRIAL JUDGES 


A\ former Florida Bar president long active in efforts to reform judicial campaigns 
offers some of the history and practices leading up to the proposed constitutional 
amendment to allow merit selection of trial judges by local option. 


by Gerald F. Richman 


n 1972, Florida amended its constitution and elimi- 

nated the direct election of appellate judges in favor 

of a merit retention and selection system. This oc- 

curred against a background causing one of the 
founders of my law firm, the renowned trial lawyer Will- 
iam Snow Frates, to say that the State of Florida had what 
may be the most corrupt high court in the nation. Within 
four years, four out of seven justices on the Florida Supreme 
Court left office through resignation or retirement after a 
scandal involving extensive investigations, public exposure, 
and threats of impeachment. Through merit selection, in a 
few short years the Florida Supreme Court became one of 
the finest in the nation. 


Dade Campaign Trust Fund 

Meanwhile, trial court problems continued. In the late 
1960s, a notorious circuit judge required lawyers to walk 
the gauntlet past his bailiff and make an appropriate cam- 
paign contribution before they could present their argu- 
ments at his motion calendar. Members of the Dade County 
Bar Association, seeing that the problems of direct judi- 
cial elections were not being addressed by the constitu- 
tional change and wanting, idealistically, to provide sup- 
port for good judges while eliminating the appearance of 
impropriety arising from direct campaign contributions 
by lawyers to judges (or judges’ campaign committees), 
tried a new idea: the Dade Judicial Trust Fund. 

In essence, the fund was created to “eliminate the one- 
to-one financial relationship between attorney and candi- 
date; prevent direct solicitation by judges or candidates; 
prevent direct contribution by attorneys to candidates; af- 
ford financial assistance to qualified candidates; and pro- 
vide the public with a maximum benefit of the practicing 


attorneys’ opinions of the candidates through widespread 
publication of the bar-conducted judicial poll and biogra- 
phies of the various candidates.”! The fund was created to 
deal with then-existing Ethical Consideration 8-6 of the 
American Bar Association Code of Ethics that “lawyers 
are qualified, by personal observation or investigation, to 
evaluate the qualifications of persons seeking or being con- 
sidered for such public offices, for this reason they have a 
special responsibility to aid in the selection of only those 
who are qualified. It is the duty of lawyers to endeavor to 
prevent political considerations from outweighing judicial 
fitness in the selection of judges.” 

Recogiizing that the canon and ethical consideration 
does not deal with the “appearance of evil” from lawyers 
contributing to the campaign of a judge or judicial candi- 
date before whom they have, or are likely to have, a pend- 
ing case, the fund provided an independent group of trust- 
ees who would receive campaign contributions from 
lawyers ranging from $50 to $150, depending on the length 
of practice. The funds then would be distributed pro rata 
to all judges or judicial candidates who were voted “quali- 
fied” by at least 60 percent of those voting in a secret poll 
conducted among the members of the Dade County Bar 
Association. The lawyers contributing were required to 
pledge that they would only make contributions to judges 
or judicial candidates through the fund, and all judicial 
candidates and judges who wanted to receive monies from 
the fund were required to pledge that they would only ac- 
cept money from lawyers through the fund. At the same 
time, some of the funds received would be used to publi- 
cize the results of the bar poll and the names of the judges 
who were voluntarily participating in the poll, thus help- 
ing to eliminate the appearance of impropriety. In uncon- 
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tested races, funds from the trust 
fund could be used to pay the quali- 
fying fees of the judges who were 
voted qualified. 


Growing Pains 

The Judicial Trust Fund underwent 
a number of growing pains during its 
early years. Shortly after the fund was 
established, close to 300 lawyers con- 
tributed in excess of $30,000, result- 
ing in distribution of more than 
$26,000 to 22 candidates. During the 
next four years, both contributions 
and credibility increased. The fund 
was faced with problems such as the 
discovery that a candidate, in direct 
violation of the judicial poll rules, had 
marked a ballot for another attorney, 
thereby calling into question the in- 
tegrity of the poll. There were active 
solicitation violations with regard to 
the poll. The Trust Fund Committee 
was faced with expressing opinions on 
whether an attorney who had signed 
a pledge could support a particular 
candidate by sending out letters of en- 
dorsement or recommendations at the 
attorney’s expense or whether an at- 
torney who had signed the pledge 
could attend a cocktail party in sup- 
port of a particular candidate where 
attendance involved purchase of a 
ticket obviously intended to raise ad- 
ditional funds for that candidate. The 
committee answered the latter two 
questions in the negative, and over a 
four-year period, both the poll and the 
fund gained public credibility and ac- 
ceptance, to a point where many 
states were contacting the Dade 
County Bar for information.” 

Unfortunately, the fund stumbled 
on what proved to be an insurmount- 
able obstacle. Florida election law pro- 
vided that a“political committee” was 
precluded from contributing more 
than $1,000 to any political candidate. 
A disgruntled judicial candidate who 
had signed the pledge card, but who 
was not voted qualified by at least 60 
percent of the bar poll participants 
and who therefore did not receive 
funds from the trust fund, lost an elec- 
tion and complained to the Florida 
Elections Commission that the fund 
was a political committee contribut- 
ing in excess of the $1,000 allowed by 
law to an individual candidate. This 


The issues of 
judicial campaign 
contributions, both 
financial and through 
endorsements and 
campaign 
assistance, have 
continued to plague 
the Florida courts. 


was a critical issue. For the fund to be 
successful, it was obviously essential 
that its members through the fund be 
permitted to contribute in excess of 
$1,000 in a contested election. 

For example, Dade County, having 
at that time close to 1,000,000 people 
in population, required substantial 
expenditures of campaign funds for a 
countywide election. Indeed, in one 
election in the late 1970's, a candidate 
spent in excess of $500,000 of family 
money to win an election for an open 
judicial seat. 

Responding to the complaint of the 
unsuccessful judicial candidate, the 
Florida Elections Commission 
launched a secret investigation. Upon 
learning of the investigation from one 
of the trustees of the fund, whom I had 
appointed in my capacity as then- 
president of the Dade County Bar As- 
sociation, I inquired as to the status 
of the investigation. After being told 
that I could not learn anything un- 
less I were a defendant, I said “make 
me a defendant.” They did. 

At a subsequent weekly luncheon 
meeting of my law firm, I mentioned 
to my partners, including William 
Frates, who had defended John 
Ehrlichman, that I had vouched my- 
self in as a defendant, and that if I 
went to jail I would be in good com- 
pany, since the trustees included the 
executive director of the chamber of 
commerce, the president of a bank, 
and two former Florida Bar presi- 
dents I had appointed. Frates’ re- 
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sponse was, “That’s exactly what John 
Erlichman said.” 

I then hired—pro bono—Talbot 
“Sandy” D’Alemberte, who now serves 
as president of The Florida State Uni- 
versity. He filed a declaratory action 
against the Elections Commission, 
the local prosecutor, and the Attorney 
General of Florida. The case ulti- 
mately went to the Florida Supreme 
Court, which ruled in a 7-0 decision 
in Richman v. Shevin, 354 So. 2d 1200 
(Fla. 1977), that while the fund had a 
“laudable purpose” that does “not 
alone justify exemption from the 
statutory definition of ‘political com- 
mittee’.” The court ruled that because 
the funds received from the contribu- 
tors were comingled and that while 
the pro rata share of each contributor 
to each candidate was reported sepa- 
rately, this was insufficient to remove 
the fund from the definition of a “po- 
litical committee.” The only way for 
the fund to operate was if a separate 
account was established for each con- 
tributor, which, with hundreds of con- 
tributors, was a practical impossibil- 
ity. The finding of probable cause was 
thus upheld but, fortunately, by that 
time Janet Reno had become Dade’s 
state attorney, and she, wisely, deter- 
mined that while there may have been 
probable cause, there clearly was no 
criminal intent. 

The fund was disbanded, and two 
attempts to seek an exemption from 
state election laws, including one at- 
tempt in which The Florida Bar made 
it its number one priority, were un- 
successful. The second attempt, which 
occurred in 1978, failed by a single 
vote in the House of Representatives 
on the last day of the legislative ses- 
sion after having passed the Senate 
by a single vote, and The Florida Bar 
elected to not again use its limited 
resources for a purpose that largely 
benefitted the few large, populous 
Florida counties, where the problem 
was most acute. 

Not surprisingly, the issues of judi- 
cial campaign contributions, both fi- 
nancial and through endorsements 
and campaign assistance, have con- 
tinued to plague the Florida courts, 
again particularly in the more popu- 
lous South Florida area, where the 
judges and candidates are numerous 
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and the cost of campaigning in large 
geographic counties with a diverse 
population is both extensive and ex- 
pensive. 


Florida Cases 

Five Florida decisions are illustra- 
tive of the problem, one of the most sig- 
nificant of which involved this author. 
In Caleffe v. Vitale, 488 So. 2d 627, the 
Fourth District Court of Appeal, in an 
opinion by now-Justice Harry Anstead, 
reversed the refusal of a trial judge to 
recuse herself where “the wife’s attor- 
ney is actually running the judge’s on- 
going re-election campaign.” The court 
noted that,“Common sense tells us that 
this alone would give rise to a reason- 
able fear on the petitioner’s part that a 
conflict of interest may exist.” 

The opinion reviewed two earlier 
cases, stating that, “In Raybon v. 
Burnette, 135 So. 2d 228 (Fla. 2d DCA 
1961), the plaintiff’s attorney had pre- 
viously campaigned for a law partner 
who ran against a trial judge in a pri- 
mary election. The defendant’s attor- 
ney had publicly endorsed and sup- 
ported the trial judge in the same 
election. 135 So. 2d at 228-29.” The 
district court upheld the trial judge’s 
refusal to recuse himself, relying on 
an ABA report supporting active bar 
participation in judicial elections. Id. 
at 230. The court then discussed an- 
other “troubling decision,” that of Par- 
sons v. Motor Homes of America, Inc., 
465 So. 2d 1285 (Fla. lst DCA 1985), 
in which the plaintiff had sought to 
recuse the trial judge against whom 
the plaintiff was running for office. 
The court upheld the lower court’s de- 
cision to deny the motion on techni- 
cal grounds relating to legal insuffi- 
ciency of the petition, although it went 
on to suggest that “the preferred 
course for the judge would have been 
to recuse himself.” 

Before the issuance of the 
Caleffe opinion, I was personally in- 
volved in a case before the same Judge 
Vitale who was the subject of Caleffe. 
My case was set for a nonjury trial 
and the judge was facing a re-election 
campaign against a background of 
weak support in the county bar poll 
results. I had personally tried a jury 
trial before her, and felt that she did 
a reasonable job. As is typical in 


In Caleffe, the court 
reversed the refusal of 
a trial judge to 
recuse herself 
where “the wife’s 
attorney is actually 
running the 
judge’s ongoing 
re-election campaign.’ 


Florida judicial campaigns, I received 
a mail solicitation to endorse the 
judge. This was during the year fol- 
lowing my term as president of The 
Florida Bar. Since I felt that the judge 
was qualified to serve, I signed the 
endorsement and forwarded it to her 
campaign committee. 

Four days before the trial I received 
a call from someone on the judge’s 
campaign committee requesting a 
contribution. I did not return the call 
or send any contribution. Instead, I 
called opposing counsel on the follow- 
ing day, informed opposing counsel 
that I had signed an endorsement 
card and had not made a campaign 
contribution, but had been solicited 
for one, and suggested, in what I 
thought was the highest tradition of 
the profession, that opposing counsel 
might also want to endorse the judge 
and that if he felt it appropriate, we 
could make equal campaign contribu- 
tions so that we would both be on the 
same footing before the judge. Oppos- 
ing counsel thanked me and said that 
he would get back to me. 

On the following Monday morning, 
as the trial began, I was met with a 
motion to recuse the judge based upon 
the assertion of the plaintiff that: “the 
trial judge’s ‘favoritism’ of soliciting 
political support from opposing coun- 
sel” created a well-founded fear that 
the attorney’s client could not get a 
fair trial before that judge. 

The court denied the motion for dis- 
qualification on grounds of insuffi- 


ciency of the motion’s allegations. The 
trial proceeded, and during the trial, 
I moved for a mistrial on the basis of 
comments of the judge concerning is- 
sues relating to possible settlement. 
Plaintiff’s counsel did not join in the 
motion, and my motion for mistrial 
was denied. At the conclusion of the 
trial, the judge ruled in favor of my 
clients. The plaintiff moved for rehear- 
ing in an extensive motion, but one 
which did not renew the motion for 
disqualification, nor challenge the 
fairness of the trial or the judge’s im- 
partiality. And then came the rub: 
Opposing counsel’s motion for rehear- 
ing was heard, and the court verbally 
announced its denial. However, the 
next day, the court, swa sponte, entered 
an order of recusal and order grant- 
ing a new trial. In its entirety, the or- 
der stated: 

Although this Court is of the opinion that 
the parties hereto received a fair trial, 
full consideration of the issues and that 
the substantive legal issues were cor- 
rectly concluded, this Court recuses itself 


and grants a new trial for the reasons set 
forth below. 


The basis of the recusal was the 
above-noted Caleffe opinion. Almost 
two years later the Fourth District of 
Appeal reversed and reinstated the 
trial court’s original decision in my cli- 
ents’ favor, distinguishing the Caleffe 
opinion stating: 


In Caleffe, this court noted that the trial 
judge had a specific and substantial politi- 
cal relationship with counsel for Mrs. 
Caleffe, the wife, who is opposing the mo- 
tion to disqualify. Not only was Mrs. 
Caleffe’s counsel actually running the trial 
judge’s ongoing re-election campaign, but 
he directly communicated with the trial 
judge about the Caleffe case .... However, 
the Caleffe court did recognize the fact that 
attorneys are generally encouraged to sup- 
port candidates for judicial office and do 
so. In the instant case, [counsel] moved to 
disqualify the trial judge because its attor- 
ney had not been asked to endorse the trial 
judge or contribute to her campaign, 
whereas the attorney for the bank and the 
developers had been so requested. In our 
view, these facts do not rise to the level of a 
specific and substantial political relation- 
ship such as was expressly disapproved of 
in Caleffe. Rather, these facts exhibit the 
type of endorsements and financial support 
that lawyers are generally encouraged to 
give judicial candidates. 

So two years was lost because of the 


confusion and awkwardness of finan- 
cial and other support contributions 
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of judicial election campaigns. And the 
debate continued. 


Supreme Court Review 

The argument reached a crescendo 
in the case of McKenzie v. Super Kids 
Bargain Store, Inc., 565 So. 2d 1332 
(Fla. 1990), an opinion in which the 
Supreme Court of Florida sought (but 
did not succeed) in putting these is- 
sues to rest. In McKenzie, a motion 
was filed to disqualify the trial judge 
based on an affidavit that counsel for 
the plaintiff had contributed $500 to 
the political campaign of the judge’s 
husband which resulted in the defen- 
dant fearing that he would not receive 
a fair and impartial trial. In that case, 
the trial judge’s husband was a can- 
didate in a contested election for the 
office of circuit judge at the time the 
motion for disqualification was filed. 
In a second case, the same $500 con- 
tributor represented the plaintiff, and 
again the defendant moved to dis- 
qualify the trial judge on the basis of 
the same $500 contribution. 

In an extensive opinion in which the 
Supreme Court noted that the state 
Constitution had been amended with 
regard to justices of the Supreme 
Court and judges of the district courts 
of appeal, but that general elections 
remained in effect with regard to cir- 
cuit judges and county court judges, 
the court stated: 


[T]he citizens of Florida have chosen to 
retain the power to elect County and Cir- 


Justice Kogan said, 
“| have absolutely no 
doubt that the 
present system of 
electing judges 
spawns distrust of 
the judiciary and 
creates opportunities 
for abuse.” 


cuit Judges and the power to remove, by 
vote, Judges of the District Courts of Ap- 
peal and Justices of the Supreme Court. 
As with other elections, judicial elections 
involve campaigns. As with other cam- 
paigns, judicial campaigns require funds. 
Judicial campaigns and the resultant con- 
tributions to those campaigns, therefore, 
are necessary components of our judicial 
system. 

This is not to say that contributions 
to judicial campaigns may never be cause 
for reasonable concern. Experience tells 
us otherwise. As this Court noted in 
Richman v. Shevin, 354 So. 2d 1200, 1203 
(Fla. 1977), cert. denied, 439 U.S. 953, 99 
Sup. Ct. 348, 58 Law.Ed.2d 343 (1978), 
the United States Supreme Court has ar- 
ticulated two concerns raised by contri- 
butions to campaigns for public office: “1. 
The tendency or possibility to create a 
quid pro quo relationship and, 2. The cre- 
ation of an appearance of influence or 


Okay. Who's bright idea was this? 
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corruption. Id. at 1335. 


In finding that the lower court’s de- 
cision, which held “that a trial judge 
is required to disqualify herself or 
himself on motion where counsel for 
litigant has given a $500 campaign 
contribution to the political campaign 
of the trial judge’s spouse” was to be 
quashed, the court found that the leg- 
islative restrictions of campaign con- 
tributions to a stated dollar amount, 
such as $1,000, do not conclusively 
mandate a finding that no reasonably 
prudent person would fear they would 
not receive a fair and impartial trial 
because of a contribution within the 
statutorily allowed limit, but that the 
limit did “reduce the possibility of a 
quid pro quo arrangement between 
the candidate and the contributor and 
also acts to eliminate any appearance 
of impropriety.” The court went on to 
note that, “in Florida, as in Nevada, 
leading members of the State Bar play 
important and active roles in guiding 
the public selection of qualified ju- 
rists. Under these circumstances, it 
would be highly anomalous if an 
attorney’s prior participation in a 
justice’s campaign could create a dis- 
qualifying interest, an appearance of 
impropriety or a violation of due pro- 
cess sufficient to require the justice’s 
recusal from all cases in which that 
attorney might be involved,” 
Ainsworth v. Combined Insurance 
Company of America, 774 P.2d 1003, 
1020 (Nev.), cert. denied 110 Sup.Ct. 
376, 107 L.Ed.2d 361 (1989).” 

In his concurring opinion, Justice 

Kogan stated: 
I concur in the majority’s opinion because 
I believe it endorses the lesser of the evils 
from which we must choose. And in so 
concluding I have many regrets. 

I have absolutely no doubt that the 
present system of electing judges spawns 
distrust of the judiciary and creates op- 
portunities for abuse. This in itself mer- 
its much soul searching. As a general rule, 
attorneys contribute the bulk of judges’ 
campaign money. Later, many of these 
same attorneys appear in the courts of 
the judges to whom they have donated. 
At first blush, this appears to be a sys- 
tem that allows judges to reward the at- 
torneys who have contributed to their 
election campaigns.... Attorneys who wish 
to steer their cases away from a particu- 
lar judge need do no more than contrib- 
ute a large sum to that judge’s campaign. 
While appearing to support the judge, 
these attorneys in actuality would be buy- 
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ing “insurance” that the judge could never 
hear their cases. The paradoxical result 
might be that the most disliked judges 
would receive large campaign contribu- 
tions while the better judges would re- 
ceive none at all from the lawyers. In the 
meantime, attorneys could “shop” for the 
judges they want simply by cutting a 
check at election time. The result clearly 
would violate the policy against allowing 
forum shopping by attorneys. Jd. at 1340. 


Justice Kogan then added in appar- 
ent frustration at the system: 


I cannot help but note that the problems 
presented by this case more readily might 
be resolved by action of the legislature 
and electorate of Florida. A merit reten- 
tion system for trial-level judges, for in- 
stance, could eliminate the bulk of the 
problem, since most merit retention elec- 
tions are uncontested. Likewise, some 
type of public financing of judicial cam- 
paigns also would help to prevent the use 
of contributions to influence official ac- 
tion. So long as judicial seats can be filled 
by elections financed by private campaign 
contributions, we in Florida must live 
with a system that opens the door to some 
type of abuse. Jd. at 1341. 


Shortly after this opinion, the 
Florida Supreme Court dealt with the 
issue of contributions other than fi- 
nancial contributions. In Nathanson 
v. Corvick, 577 So. 2d 943 (Fla. 1991), 
the Supreme Court was faced with the 
issue of a motion to disqualify, based 
upon the fact that a judge’s ex- 
husband’s attorney had both contrib- 
uted to the judge’s political campaign 
and served on her campaign commit- 
tee. The judge denied the motion, find- 
ing it insufficient on its face. 

In upholding the ruling of the trial 
judge, the court stated: 


In Mackenzie, we held that judges are not 
required to disqualify themselves based 
solely upon the allegation that an attor- 
ney or litigant has made a campaign con- 
tribution to the political campaign of the 
judge or the judge’s spouse. As long as 
the citizens of Florida require judges to 
face the electorate, either through elec- 
tion or retention, “the resultant contri- 
butions to those campaigns...are neces- 
sary components of our judicial system.” 
Id. at 13835. We do not find that “contri- 
butions” are limited to financial ones, and 
thus do not distinguish between finan- 
cial contributions and services on a cam- 
paign committee. Id. at 944. 


In his dissent, Justice Overton 
stated: 


Here, the adversary’s attorney not only 
made a contribution but was on the 
judge’s campaign committee and listed on 
his letterhead. It stretches common sense 
and reason to say that it is unreasonable 


for a citizen to question the impartiality 
of a judge under these circumstances. 


Florida Bar Commission 

Ironically, while these two Supreme 
Court decisions were in progress, The 
Florida Bar, in 1989, decided to deal 
with the same issue. Rutledge R. Liles, 
serving as president of The Florida 
Bar, on January 20, 1989, appointed 
a Commission on Merit Selection and 
Retention of Trial Judges. I served as 
vice-chair of the commission, which 
held hearings throughout the state. 
The commission included Florida Bar 
Board of Governors members, judges, 
state legislators, the Governor’s gen- 
eral counsel and other outstanding 
Florida lawyers. The commission rec- 
ommended “merit selection and reten- 
tion of trial judges on a statewide ba- 
sis” and a “local option merit selection 
and retention on an opt-out circuit- 
wide basis,” if the Florida Bar Board 
of Governors did not believe it could 
get a constitutional amendment 
passed without the opt-out procedure. 
The commission further recom- 
mended “establishment of a citizen’s 
judicial evaluation program, similar 
in concept to the Colorado plan, re- 
gardless of passage of a merit reten- 
tion system.” 

The Florida Bar Board of Gover- 


nors, after extensive debate, on Janu- 
ary 25, 1990, endorsed the concept of 
merit selection and retention for trial 
judges by a 40-6 vote. 

The legislature failed to approve 
submission of a constitutional amend- 
ment to the voters. Now, in 1998, the 
Florida Constitution Revision Com- 
mission has, once again, considered 
the same issue. It has recommended, 
after extensive debate, by a 24-to-7 vote, 
that the Florida Constitution be 
amended to allow merit selection and 
retention on a county-by-county local 
option basis. As reported in the April 1, 
1998, edition of the Florida Bar News: 
The merit selection amendment would 
creat an opt-in and opt-out system for the 
trial courts. If approved in November, vot- 
ers in a circuit or county wanting to 
switch to merit selection could petition 
for a second election, where local voters 
would decide whether to change to the 
appointive system. 

Once a circuit or county had switched 
to merit selection and retention, voters 
would be free, again by petition, to seek 
referendum to switch back to elections. 


Stay tuned. 

Meanwhile, I had one more “experi- 
ence” bolstering my determination to 
change the system. In a case in which 
my law firm itself was a plaintiff, in- 
volving issues of fraud and breach of 
contract where the defendant filed 
counterclaims, my firm eliminated the 


Did You Know? 
A comprehensive listing of 
Legal Services 
Expert Witnesses 
Consultants 
Court Reporters 
Mediators 
And more... 
Can be found in the September 
Directory issue of The Florida Bar Journal. 
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counterclaims on a successful motion 
for summary judgment. Subsequent to 
entry of the summary judgment, the 
defendants/counterclaimants “discov- 
ered” the fact that one of my then-part- 
ners, Herman J. Russomanno, a former 
president of the Dade County Bar As- 
sociation, had been listed as one of 80 
lawyers who were “serving” on the 
judge's re-election campaign committee. 

The judge had no opposition and 
Russomanno had simply responded to 
a phone call without even knowing 
that this was the judge sitting on the 
firm’s case, a case in which he had no 
direct involvement and little knowl- 
edge. Without even granting a hear- 
ing or awaiting argument, the judge 
recused herself. This permitted the de- 
fendants/counterclaimants to move 
for reconsideration before the judge 
to whom the case was transferred. 
That judge reversed his predecessor 
in part, denying portions of the mo- 
tion for summary judgment. Approxi- 
mately a year was lost in the progress 
of the case; the judge’s recusal is not 
appealable; and the questions arise: 
How can one safely endorse a judge 
or even nominally serve on a judge’s 
campaign committee if one’s firm has 
any matters pending before that 
judge? How does one carry out the 
ethical obligation to support good 
judges or candidates and avoid the 
appearance of impropriety? Perhaps 
Alice in Wonderland, looking through 
the looking glass, can answer the 
question. I cannot. 

That is not to say that merit selec- 
tion and retention is a panacea. It has 
many deficiencies, including, e.g., the 
fact that judicial nominating commis- 
sions may be subject to political in- 
fluences and may be just as imperfect 
as the electorate. In Florida, at least, 
statistics show that there is a signifi- 
cantly higher rate of disciplinary 
problems attributed to judges that are 
elected as opposed to those who go 
through merit selection. There is also 
the point that at least all judges in a 
merit retention system face the vot- 
ers every six years, whereas in a di- 
rect judicial election system, the 
judges may never face the voters since 
most do not draw opposition, particu- 
larly if they have raised a war chest 
and obtained the endorsements of 


A problem with merit 
retention and judicial 
elections is how to 
inform the electorate 
to intelligently vote in 
a judicial race either 
by direct election or 
to retain the judge 
in office. 


many attorneys. Except in the most 
egregious circumstances, raising a 
war chest is not a daunting task for 
the judge’s campaign committee, 
given that most lawyers are faced 
with a “Hobson’s choice” when asked 
to endorse or contribute to a judge 
before whom the lawyer has, or likely 
will have, a case. 

Another problem with merit reten- 
tion which is just as common to judicial 
elections is how to inform the elector- 
ate to intelligently vote in a judicial race 
either by direct election or to retain the 
judge in office. Such information is 
wholly lacking, particularly in a popu- 
lous area with 25 to 100 or more sitting 
judges. Even trial lawyers who regu- 
larly practice have difficulty evaluating 
judges before whom they have not had 
any recent cases. The partia! solution 
to that problem, again fraught with the 
possibilities of improper political influ- 
ence, is the creation of an evaluation 
commission, composed of nonlawyer 
citizens and some lawyers, which has 
criteria carefully established by which 
to evaluate judges. An added adjunct is 
a secret bar poll, which experience in 
Dade County and in many areas 
throughout Florida has been shown to 
be relatively reliable in most cases. 
Rather than being a popularity con- 
test, most lawyers who vote in the 
polls do so conscientiously and with 
good judgment. 

In conclusion, the jury—or at least 
the jury of my peers and associates 
—is not out: Jacksonian democratic 
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election of judges is not the best way. 
Merit selection and retention is sim- 
ply a better process overall. Q 


1 See Gerald F. Richman, New Solution 
to an Old Problem: The Dade Judicial 
Trust Fund, 50 Fta. B.J. 478 (Oct. 1976). 

2 See “Detroit Bar May Break Judge/ 
Lawyer Election Links,” which article 
states “[A] judge should avoid impropri- 
ety and the appearance of impropriety in 
all his activities” - Canon 2, Code of Judi- 
cial Conduct -“when a lawyer contributes 
to a judicial candidate’s election cam- 
paign the man in the street can’t help but 
wonder whether it reflects a desire to im- 
prove the Court’s or the attorney’s stand- 
ing in a Court In Detroit as in many 
other areas, these suspicions may have 
existed. But all this may change soon.The 
reason is the Fair Plan, an innovative 
program of the Detroit Bar Association 
that would put a disinterested group of 
trustees between lawyer contributors and 
judicial candidates, so that those running 
won’t know who contributed how much.” 
This plan could not work in Florida where 
the State Election law requires full dis- 
closure of the identity of all contributors. 
The article on the Detroit Bar went on to 
say, “Baum gives a lot of credit for influ- 
encing the committee to the Dade County 
Bar Association. The Dade County Trust 
Fund, in operation since 1972, also has 
as its goal the removal of a one-to-one 
relationship between lawyers and judi- 
cial candidates, but goes about it differ- 
ently ....The Dade County effort may 
influence many other such plans in the 
near future, Richman says. He spoke of 
the trust fund at a National Conference 
of Bar Presidents program during the 
February mid-year meeting in Philadel- 
phia. As a result he received inquiries 
since then from Bars in Alabama, Balti- 
more, Georgia, Oregon and Puerto Rico.” 


Gerald F. Richman is president of 
Richman Greer Weil Brumbaugh 
Mirabito & Christensen, P.A., where he 
maintains offices in Miami and West Palm 
Beach. He received his J.D. from the Uni- 
versity of Florida in 1964 where he served 
as executive editor of the Law Review and 
chancellor of the Honor Court. Mr. 
Richman was president of the Dade 
County Bar Association in 1976 and then 
served as president of The Florida Bar in 
1984-85. In 1990, he was vice chair of The 
Florida Bar’s Merit Retention and Selec- 
tion Review Committee. He is currently a 
fellow of the American College of Trial 
Lawyers, a member of the Board of Gov- 
ernors of the International Society of Bar- 
risters, and a charter member of the Mi- 
ami Chapter of the American Board of 
Trial Advocates. 


Appellate Practice and Advocacy 


n appellate court gener- 

ally cannot remedy an er- 

roneous ruling below un- 

less the error challenged 
on appeal was properly preserved in 
the trial court. It is well established 
that a party seeking appellate relief 
or a new trial must have given the 
trial court an opportunity to correct 
the alleged error.' The failure to do 
so changes, in effect, the appellate 
court’s standard of review to the 
strictest standard applied—that of 
fundamental error. Thus, an appel- 
late court will not review a trial 
court’s ruling on any issue, substan- 
tive or procedural, unless the appel- 
lant can establish either that it pre- 
served the issue in the trial court or 
that the issue constitutes fundamen- 
tal error.” Since fundamental error is 
limited to a narrow set of circum- 
stances, it is essential in all cases to 
ensure that any error occurring at 
the trial court level is properly pre- 
served for appellate review. 

There are different rules for pres- 
ervation of error at every stage of a 
case. Basically, however, preserva- 
tion requires that objections and ar- 
guments be made at the trial level, 
and that they be made with enough 
specificity to allow the appellate 
court to determine that the issue 
presented to it is the same one 
passed upon by the trial court. Ab- 
sent a showing of fundamental er- 
ror, the appellate court simply will 
not engage in review of a matter 
which the trial court was not given 
an opportunity to address. 

While preservation of error is im- 
portant at all phases of the trial court 
proceeding, most unintentional waiv- 
ers occur during the course of the trial 


Preserving Error in 
Jury Trials: Rules to Remember 


by Tracy Raffles Gunn 


While preservation of 
error is important at 
all phases of the trial 
court proceeding, 
most unintentional 
waivers occur during 
the course of the 
trial itself. 


itself. The following will provide a 
helpful, but by no means exhaustive, 
list of those trial events which most 
frequently create questions of preser- 
vation of error on appeal. 


Jury Selection Issues 

¢ Peremptory Challenges. A party 
may not use peremptory challenges 
in a discriminatory fashion.* A party 
seeking to question the other side’s 
use of a peremptory challenge must 
make a timely objection. The objec- 
tion will be insufficient unless it 
demonstrates on the record both that 
the challenged persons are members 
of a distinct racial or gender group 
and that there is a strong likelihood 
they have been challenged solely 
because of their race or gender. Ab- 
sent such a timely and proper objec- 
tion, an opponent of a peremptory 
challenge may not inquire into the 
opposing side’s motives for exercis- 
ing the challenge.‘ Most cases hold 


that there must be a formal objec- 
tion, and that simply requesting a 
Neil inquiry’ or noting that the chal- 
lenged juror is of a different race or 
gender than the objecting party is in- 
sufficient to preserve any error.® 

* Challenges for Cause. A party 
can preserve an error in the denial 
of a challenge for cause only by 1) 
exhausting all his or her peremptory 
challenges; 2) thereafter seeking ad- 
ditional peremptory challenges; 3) 
having the request for additional 
challenges denied; and 4) identify- 
ing on the record which objectionable 
jurors he or she would excuse if 
granted additional challenges.’ 

¢ Swearing the Panel. Regardless 
of whether the question arises from 
a challenge for cause or a peremp- 
tory challenge, a voir dire issue is not 
preserved for appeal unless the trial 
lawyer again objects to the entire 
jury immediately before it is sworn.® 
Such objection can be made either 
by renewing the motion to disqualify 
or by accepting the jury subject to 
the earlier objection. 


Evidentiary Issues 

¢ Motions in Limine. A motion in 
limine is not sufficient to preserve 
an error in the admission of evi- 
dence. A contemporaneous objection 
must be made at the time the evi- 
dence is offered.? This is true regard- 
less of whether the motion in limine 
was granted or denied.’° Thus, even 
a party who has successfully moved 
in limine to exclude evidence will be 
powerless on appeal against a party 
who has violated the order in limine, 
unless there is a contemporaneous 
objection. 

¢ Proffers of Evidence. A party ob- 
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jecting to the introduction of evidence 
cannot claim for the first time on 
appeal that a proffer was inadequate. 
The objecting party must challenge 
the proffer as insufficient and assert 
that an adequate ruling on the ad- 
missibility of the evidence cannot be 
made based on the proffer pre- 
sented." 

¢ Specificity of Objections. In addi- 
tion to being made at the proper time, 
an objection must be articulated with 
sufficient specificity to preserve the 
error for appellate review. An appel- 
late court will not review an error on 
a ground different than that raised 
in the trial court.!? Furthermore, 
counsel relying on a “continuing ob- 
jection” should ensure that the con- 
tinuing objection covers all possible 
aspects of the error in the relevant 
testimony or evidence.** 


Closing Argument 

A contemporaneous objection is re- 
quired to preserve error in the argu- 
ment of counsel.'* Additionally, if the 
objection is sustained, a mistrial must 
be requested in order to preserve the 
issue of the improper comment by 
counsel.’° The mistrial request also 
must be contemporaneous.*® 


Jury Instructions 
Objections based on the failure to 
give a jury instruction must be pre- 


That's it! No more cameras 
in the courtroom! 


served by requesting a desired instruc- 
tion.!’ A party objecting to an allegedly 
improper instruction also must pro- 
pose a proper instruction.'* While oral 
requests are sometimes held sufficient 
to preserve an error in jury instruc- 
tions, it is advisable to file written re- 
quested instructions to ensure preser- 
vation.’® Additionally, the 
contemporaneous objection rule ap- 
plies to jury instructions.” A specific 
contemporaneous objection must be 
made if the trial court gives an erro- 
neous instruction, but is apparently 
not needed to preserve error in the fail- 
ure to give a requested instruction.”! 
An objection made after the jury has 
begun deliberations is too late.”” 


Sufficiency of the Evidence 
The failure to make a motion for 
directed verdict has been held to 
waive sufficiency of the evidence is- 
sues on appeal.” There is authority 
under a previous version of the rules 
of procedure that would allow the is- 
sue to be presented on appeal as long 
as it was raised in a new trial mo- 
tion," but the safer course is to 
present the issue in both directed 
verdict and new trial motions.” 


Directed Verdicts 

A defense motion for directed ver- 
dict that is denied at the close of the 
plaintiff’s case must be renewed at 
the close of all the evidence in order 
to preserve the denial of the motion 
for appellate review.” 


Post-Trial Motions 

A timely new trial motion has been 
held necessary to preserve issues 
such as sufficiency of the evidence,”’ 
adequacy or excessiveness of the ver- 
dict,** and errors in jury instruc- 
tions.” Counsel are well-advised to 
ensure that post-trial motions are 
timely and complete. 


Conclusion 

From jury selection to post-trial 
motions, trial counsel must be aware 
of the specific procedures needed to 
preserve errors for appeal. Preserva- 
tion of error often requires more than 
a mere record objection. By under- 
standing the methods of preserving 
error in common trial situations be- 
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fore trial commences, counsel can be 
better prepared to ensure full and 
adequate appellate review for the cli- 
ent in the event an appeal becomes 
necessary. 


1 Wasden v. Seaboard Coast Line R.R. 
Co., 474 So. 2d 825 (Fla. 2d D.C.A. 1985), 
review denied, 484 So. 2d 9 (Fla. 1986). 

2 Fundamental error is limited to three 
classes of cases: where there is an alleged 
deprivation of constitutional rights; 
where the issue reaches into the very le- 
gality of the trial itself to the extent that 
a verdict could not have been obtained 
without the assistance of the error al- 
leged; or where a serious question exists 
regarding the jurisdiction of the trial 
court. See Gibson v. State, 194 So. 2d 19, 
20 (Fla. 2d D.C.A. 1967). Even certain 
constitutional violations are not severe 
enough to constitute fundamental error.’ 
Since fundamental error is limited to a 
narrow set of circumstances, it is essen- 
tial in all cases to ensure that any error 
occurring at the trial court level is prop- 
erly preserved for appellate review. See 
State v. Smith, 240 So. 2d 807 (Fla. 1970). 
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Family Law 


Step Two in Any Divorce Proceeding: 


See an Estate Planning Attorney 


will not argue whether estate 

planning should be reviewed 

immediately prior to or imme- 

diately after any divorce fil- 
ing. While arguments can be made 
as to why the estate planning prob- 
ably should be done even before a di- 
vorce is initiated, I will assume the 
client (herein referred to as the “cli- 
ent spouse” and referred to in the 
feminine) has already met with a di- 
vorce attorney. This article is in- 
tended to shed light on why the next 
step—step two in the process— 
should be addressing the client 
spouse’s estate planning. I urge the 
family lawyers I know to have all 
new divorce clients see an estate 
planning attorney as soon as pos- 
sible after the initial divorce consul- 
tation. I would meet during the ini- 
tial consultation, if they’d invite me. 
Simply put, any attorney represent- 
ing a client spouse involved in a di- 
vorce proceeding should strongly 
urge the client spouse to spend at 
least an hour with an estate plan- 
ning attorney. 

Why should divorce proceedings 
automatically lead to estate plan- 
ning? There are several vital rea- 
sons. 


Revising Existing Documents 

As aresult of the divorce, it seems 
likely that the mutual goals and as- 
pirations of the client spouse and the 
husband from whom a divorce is be- 
ing sought (herein referred to as the 
“divorcing spouse” and referred to in 
the masculine) have been altered. 
Those mutual goals may have been 
expressed in prior estate planning. 
Such reciprocal estate plans likely 
need to be revised. 


by Jeffrey A. Baskies 


This article addresses 
why family lawyers 
should always advise 
their divorcing 
clients to meet 
with an estate 
planning attorney. 


During happier times in their 
marriages, many client spouses cre- 
ated estate planning documents 
leaving everything to their spouses. 
Such wills or revocable trusts un- 
doubtedly expressed the client 
spouse’s intent at that time; however, 
assuredly, the client spouse’s atti- 
tudes changed once the divorce be- 
gan. If the client spouse does not 
want to spend the rest of her life with 
the divorcing spouse, it is unlikely 
she intends to leave all of her assets 
to him if she dies. Yet, unless she sees 
her estate planning attorney, that 
may well be what happens. 

Therefore, it is imperative for the 
divorcing spouse to see a competent 
estate planning attorney as soon af- 
ter the divorce is initiated as pos- 
sible. The client spouse needs to pro- 
vide copies of any existing estate 
planning documents (wills and 
trusts—revocable or irrevocable) 
plus an accurate inventory of assets. 
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Then the estate planning attorney 
can properly advise her how her as- 
sets will pass on her death. Assum- 
ing the client spouse has new estate 
planning goals, the client spouse and 
the estate planning attorney should 
address how to best achieve those 
interests. Most likely the client 
spouse will need new estate plan- 
ning documents entirely. Moreover, 
the client spouse may need to con- 
sider other means of asset disposi- 
tion in order to minimize elective 
share (as described in more detail 
below). Nevertheless, the process 
must be initiated and the client 
spouse must begin to examine the 
consequences of her current estate 
plan. 


Intestate Share Plus 
Nontestamentary Assets 
Second, those client spouses who 
have no existing formal estate plan- 
ning documents need to be intro- 
duced to an estate planning attorney 
who can advise them what will hap- 
pen with their assets upon their 
death (during the pendency of the 
divorce), if nothing further is done. 
At a minimum, such clients should 
learn that the laws governing 
nontestamentary transfers and the 
laws of intestate succession assume 
a surviving spouse is entitled to his 
intestate share (maybe 100 percent) 
of the estate and his interests in 
nontestamentary transfers (e.g., via 
joint ownership or beneficiary des- 
ignation) unless a final decree of di- 
vorce has been entered. In Florida, 
the entry of such a decree causes the 
divorcing spouse to be considered 
predeceased both for purposes of the 
intestacy statute and for most of the 


nontestamentary assets. Thus, the 
filing of a divorce action—it does not 
matter if it is filed by the client 
spouse or the divorcing spouse—does 
not cause the divorcing spouse to for- 
feit his intestate share or his rights 
to inherit other nontestamentary 
transfers. All of this needs to be con- 
sidered and addressed by the client 
spouse. 

Next, when someone dies owning 
individually titled assets and has no 
will, the state law provides a statu- 
tory scheme for disposition. In 
Florida, for example, if the client 
spouse is still married and has no 
children, the divorcing spouse re- 
ceives 100 percent of the client 
spouse’s assets—no matter how ad- 
vanced or acrimonious the divorce 
proceeding may be. If there are chil- 
dren of the same marriage, Florida 
law provides to the surviving spouse 
the first $20,000 plus one-half of the 
balance of the estate. The laws of in- 
testate succession apply only if the 
client spouse has no will. Thus, these 
rules are circumvented very easily by 
simply creating a will. The ease with 
which these rights may be overcome 
highlights why it is essential for the 
client spouse to be referred immedi- 
ately to an estate planner. 

While the estate planner is consid- 
ering a will for the client spouse, he 
or she also will review the asset own- 
ership. Any client spouse seeing an 
estate planning attorney must make 
an inventory of her assets and how 
they are titled. If assets are jointly 
titled, there may need to be an ac- 
commodation before the joint ten- 
ancy can be severed. I do not usually 
advise clients to singlehandedly at- 
tempt to change title in this case. 
Instead, I usually advise the client 
to discuss the joint assets with the 
divorce attorney and consider if an 
accommodation can be reached. If 
not, the client spouse must be ap- 
prised that death prior to resolution 
of the case may result in the divorc- 
ing spouse receiving those assets. 

Also, the client spouse must con- 
sider all assets owned with benefi- 
ciary designations. Certain assets 
cannot be changed without the di- 
vorcing spouse’s consent—i.e., quali- 
fied pension plan benefits. Other as- 


If a client spouse dies 
while still married and 
has no children, the 
divorcing spouse 
receives 100 percent 
of the assets—no 
matter how advanced 
or acrimonious the 
divorce proceeding. 


sets can be changed quickly and eas- 
ily. Beneficiary designations on IRAs 
and/or life insurance policies, for ex- 
ample, are easy to alter and the cus- 
todian of the IRA or the insurance 
carrier can provide standardized 
forms for the client spouse’s use. 

Again, in almost all cases, a client 
spouse involved in a divorce proceed- 
ing will wish to change these benefi- 
ciary designations. It is rare and un- 
usual for a client spouse who 
addresses her estate planning with 
an attorney to reply that she wishes 
all her assets to pass to her divorc- 
ing spouse. 


Elective Share Rights 

While a client spouse may wish to 
disinherit a divorcing spouse com- 
pletely, in some cases that goal is 
unattainable. In Florida, a surviving 
spouse has a right to elect to take 30 
percent of the probate estate of the 
first spouse to die, even if the sur- 
viving spouse is intentionally omit- 
ted from the estate plan and a divorce 
is pending. This must be considered 
and addressed. 

For instance, can the elective share 
be satisfied with a disposition in 
trust? Not in Florida. In other juris- 
dictions, state law permits such, and 
then the client spouse may prefer to 
leave the minimum necessary in a 
trust for the divorcing spouse, with 
the children, for example, being the 
ultimate beneficiaries on the divorc- 
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ing spouse’s death. Such a plan may 
be preferable to completely disinher- 
iting the divorcing spouse only to 
permit him to take a portion of the 
client spouse’s estate via the elective 
share. Once the divorce is final, this 
provision can be eliminated. In 
Florida, however, an interest in trust 
does not satisfy the elective share— 
and the Real Property, Probate and 
Trust Law Section of The Florida Bar 
has proposed legislation to alter this. 

Nevertheless, in Florida the elec- 
tive share can be avoided completely. 
The client spouse need only make all 
of her assets pass in a nonprobate en- 
vironment, as all nonprobate assets 
are beyond the reach of the elective 
share. Thus, all jointly owned assets, 
all assets with beneficiary designa- 
tions, all totten trust accounts (“in 
trust for”), and all assets in revocable 
or irrevocable trusts are not subject 
to the elective share. In many cases 
in Florida, for example, after a di- 
vorce is initiated the client spouse is 
well advised to create and fund a re- 
vocable trust. A client spouse’s desire 
to minimize her divorcing spouse’s 
access to her assets in the event of 
death may be a tantamount concern 
and must be addressed at the outset 
of the representation. Again, if the 
client spouse is not introduced to the 
estate planner at the very outset of 
the divorce proceeding, very undesir- 
able and tragic consequences could 
ensue upon the client spouse’s un- 
timely death prior to the entry of a 
final order or decree of divorce. This 
issue of funding a trust after a di- 
vorce has been initiated has never 
been addressed in a Florida appel- 
late decision. However, there are no 
decisions saying a spouse in a divorce 
cannot change her will or reorder her 
affairs in such a manner as to mini- 
mize her divorcing spouse’s post- 
death rights. So long as such plan- 
ning does not hinder or delay the 
divorcing spouse’s rights to such 
property in the divorce proceeding, 
such planning should be permissible. 


Guardianships and 
Trusts for Children 

For a myriad of reasons, many cli- 
ent spouses are distrustful of their 
divorcing spouses, and almost all 


wy - 


would do virtually anything for their 
children. Therefore, any divorcing 
spouse with minor children must re- 
vise her estate plan (or create one). 
Some client spouses have fears as to 
the divorcing spouse’s competency to 
care for the children. In some cases, 
caring for the children is not the con- 
cern, but caring for the client spouse’s 
money is. To some degree, the estate 
planner’s ability to help in this arena 
is limited. In many cases, custody is 
being awarded jointly. In those cases, 
if the client spouse dies, the divorc- 
ing spouse will unquestionably be the 
guardian of the children. In other 
cases, even if custody is not joint, the 
presumption in favor of appointing a 
natural parent as guardian is so over- 
whelming that, again, the client 
spouse should be advised that the 
divorcing spouse ultimately will be 
the children’s guardian no matter 
what the estate planner attempts to 
do. Moreover, in my experience, many 
client spouses are comfortable and 
satisfied with that being the case. 
Often the client spouse wants the 
children to be with their father if she 
dies. However, I still advise the cli- 
ent spouse to name a guardian of the 
person for her children. What if the 
client spouse and her divorcing 
spouse die simultaneously? What if 
the father fails or declines to serve? 
What if he is ineligible to serve (past 
history of abuse or criminal record)? 
In all of these examples, the client 
spouse should have a guardian ap- 
pointed in her will to show her in- 
tent in case the other natural parent 
is not serving for any reason. 

Regarding her property, however, 
most client spouses have very differ- 
ent feelings. They may be comfortable 
with the father caring for their chil- 
dren as their guardian of the person, 
but they rarely want the divorcing 
spouse to have control over their 
money once they are gone. For many 
client spouses, it is equally as bad to 
leave the divorcing spouse in control 
of the money as it would be to leave 
the money outright to him. For that 
reason, the client spouse must cre- 
ate trusts for the children and must 
nominate trustees—and successor 
trustees. 

If the fear of having a former 


As a result of the 
pending divorce, 
it may be appropriate 
for the client spouse 
to begin the 
process of estate 
planning and 
wealth management 
for the first time. 


spouse manage the children’s 
money is not bad enough to compel 
the client spouse to create trusts for 
her children in her new (or revised) 
estate planning documents, then 
the ability to avoid a guardianship 
should be compelling. Without 
trusts, any money left to the chil- 
dren winds up in a court-directed 
guardianship. Guardianships are 
costly and time consuming. More- 
over, a judge—whom the client 
never met (and who usually never 
meets the children)—becomes the 
arbiter of how her money will be 
spent for her children. No thanks! 
Furthermore, guardianships termi- 
nate (in Florida) at the age of 18. 
Should any child receive a large 
sum of money outright at the age 
of 18? What will the child do with 
the money? Can you spell “Cor- 
vette”? I doubt it would be good for 
any child to receive a large amount 
of money outright at that age and 
stage in life. Thus, trusts for the 
children should be established to 
protect the money from the divorc- 
ing spouse, to protect it from guard- 
ianship proceedings, and also to 
protect it from the children them- 
selves. 


First Estate 
Planning Experiences 

Finally, sometimes divorce brings 
wealth to a client spouse who lacks 
experience managing it. Her divorc- 
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ing spouse may have controlled the 
finances exclusively in the past. 
Therefore, it will be important for 
that client spouse to meet the types 
of professionals who can help her 
plan her estate. Her old estate plan- 
ning may be inadequate to cope with 
her new wealth. For example, she 
may now need to address estate tax 
considerations. Moreover, the client 
spouse may not have experience 
managing accountants and invest- 
ment advisers. As a result of the 
pending divorce, it may be appropri- 
ate for the client spouse to begin the 
process of estate planning and 
wealth management for the first 
time. In many cases the divorce law- 
yer, along with the estate planning 
lawyer, can help comfort the client 
spouse and ease her into asset man- 
agement responsibilities. As a result 
of their probate and estate planning 
practices, estate planning attorneys 
are very experienced with and at- 
tuned to the issues of managing new 
wealth. 


Conclusion 

As addressed in this article, there 
are many good reasons why the sec- 
ond step for many client spouses 
should be to the estate planning 
attorney’s office. They need to con- 
sider and address their changed cir- 
cumstances and their changed estate 
planning objectives. Any lawyer rep- 
resenting a client in a divorce should 
advise the client to see an estate 
planning attorney. Indeed, it would 
be a shame to ignore the complicated 
legal issues relating to the client 
spouse’s estate planning which are 
made acute by the initiation of the 
divorce proceedings. 
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Business Law 


The Corporate Provisional Director: 


Has Due Process Been Overlooked? 


by Harry A. Payton and Greg Tung Nguyen 


hareholders deadlocked in 

voting power may seek ju- 

dicial dissolution pursuant 

to FS. §607.1430.' Courts 
generally recognize, however, that 
judicial dissolution is an extreme 
remedy and will enter a decree of 
dissolution only when no other ad- 
equate remedy is available. Thus, 
Florida also offers shareholders al- 
ternative statutory relief to judicial 
dissolution. These alternative rem- 
edies are relatively new. Their appli- 
cation and constitutionality have not 
been questioned, as yet, by the ap- 
pellate courts. It is unclear whether, 
in their application, they comport 
with constitutional principles of due 
process. 

If a shareholder of a closely held 
corporation invokes the jurisdiction 
of the court pursuant to §607.1430, 
the court is empowered to appoint a 
provisional director as an alterna- 
tive to judicial dissolution if it ap- 
pears that the appointment will rem- 
edy the grounds alleged by the 
complaining shareholder. The provi- 
sional director shall have all the 
rights and powers of a duly elected 
director, including the right to notice 
of and vote at meetings of directors.” 

Section 607.1435(2) mandates 
that the provisional director report 
to the court 1) concerning the mat- 
ter complained of; or 2) the status of 
the deadlock, if any; and 3) the sta- 
tus of the corporation’s business, as 
the court shall direct. Further, upon 
the direction of the court, the provi- 
sional director shall make “recom- 
mendations as to the appropriate dis- 
position of the action.”® 

The statute is unclear in its appli- 
cation as to what recommendations 


The statute makes 
no reference 
to how a court 
must treat the 
provisional director’s 
recommendation for 
the disposition 
of an action. 


the provisional director may make 
“as to the appropriate disposition of 
the action” and the character of those 
recommendations, as will be ex- 
plained below. No Florida cases con- 
strue the statute, and the Model 
Business Code, from which the stat- 
ute was drawn, does not provide as- 
sistance in construing it. 

Nothing in the statute limits the 
power of the provisional director to 
make recommendations to the court 
concerning “the appropriate disposi- 
tion of the action.” However, consti- 
tutional considerations suggest the 
recommendations of the provisional 
director as to “the appropriate dis- 
position of the action” are advisory 
only and subject to the due process 
rights of the parties to a trial on the 
issues raised in the pleadings. The 
disposition of the action solely upon 
the provisional director’s recommen- 


dations in the absence of an eviden- 
tiary hearing would constitute an 
impermissible delegation of judicial 
responsibilities. The legislature 
failed to clarify this issue when it 
enacted §607.1435(2). 


Provisional Director’s 
Report to Court Is Advisory 

1) The appointment of the provi- 
sional director is not a delegation of 
judicial power. The role of the provi- 
sional director is to advise the court 
on such matters as the court shall 
direct. The statute does not prescribe 
the qualifications of the provisional 
director. He or she could be a lawyer, 
a business person, an accountant, or 
anyone who is an “impartial person 
who is neither a shareholder nor a 
creditor of the corporation.”* 

The statute does not authorize the 
provisional director to hear and re- 
ceive evidence. Thus, although fa- 
cially comparable to the role of a 
master provided for in Fla. R. Civ. P. 
1.490, the provisional director’s role 
is fundamentally different from that 
of a master. 

The Florida Constitution imposes 
on the judiciary the duty to provide 
to all persons access to the courts 
such that justice shall be adminis- 
tered without denial.® The courts 
may not delegate their judicial 
power in whole or in part.® 

When the provisional director re- 
ports his or her findings and recom- 
mendations, the court thereafter 
must take evidence and apply the 
law to the facts. “It is emphatically 
the province and duty of the judicial 
department to say what the law is.”” 

2) The provisional director’s role is 
comparable to the advisory role of 
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other judicial appointees. The provi- 
sional director has broad opportunity 
to make an investigation. The report 
of the provisional director, made from 
independent investigation and the 
out-of-court statements of the par- 
ties, does not become part of the 
record in the case until it is offered 
into evidence, and, then, subject to 
the rules of evidence.’ 

In contrast to masters provided for 
in Rule 1.490, the provisional direc- 
tor does not have authority to con- 
duct hearings, examine witnesses 
under oath, or compel the production 
of documents. This is inferential from 
the fact that statute does not specify 
the background of the provisional 
director. Consequently, the findings 
of the provisional director and his or 
her recommendations are not ac- 
corded the weight of a jury verdict 
that is supported by competent sub- 
stantial evidence.® 

Even though the use of masters is 
specifically provided for in the Rules 
of Civil Procedure, the rule prohibits 
the use of a master “without the con- 
sent of the parties.” The rationale 
is that the courts may not abdicate 
their responsibility to accord every- 
one a right to trial.!' Even after the 
master makes a report based on the 
record made before him or her, “the 
court is duty bound to examine and 
consider the evidence for itself and 
to make a judicial determination as 
to whether under the law and the 
facts the court is justified in enter- 


ing the judgment recommended by 
the master.”” 


Due Process Guarantees 
Opportunity to be Heard 

The Florida Constitution protects 
all persons from the deprivation of 
property without due process. Fla. 
Const. Art. I, §9. Procedural due pro- 
cess dictates that the parties be given 
the opportunity for a hearing and to 
present their case before the court.* 
The costs in time, effort, and expense 
resulting from a hearing held prior 
to the deprivation of a property in- 
terest cannot outweigh the constitu- 
tional right to a hearing." 

1) Corporate dissolution requires 
the establishment of specific criteria. 
Judicial dissolution proceedings 
brought under FS. §607.1430 require 
that certain conditions be “estab- 
lished” prior to invoking judicial in- 
tervention. For example, an action 
brought pursuant to §607.1430(2) 
authorizes a court to dissolve a cor- 
poration if it is “established” that ei- 
ther: 


(a) The directors are deadlocked in the 
management of the corporate affairs, the 
shareholders are unable to break the 
deadlock, and irreparable injury to the 
corporation is threatened or being suf- 
fered; or 


(b) The shareholders are deadlocked 
in voting power and have failed to elect 
successors to directors whose terms have 
expired or would have expired upon quali- 
fication of their successors. 


The requirement that such facts be 


Can you be more specific about where you want 
to go than far, far away from everyone you work with? 


MID —TOWN 
TRAVEL 
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“established” strongly suggests that 
§607.1430(2) contemplates the tak- 
ing of evidence as a condition to or- 
dering the dissolution of a corpora- 
tion. 

As discussed, although the provi- 
sional director makes findings of 
facts and reports such findings and 
recommendations to the court, he or 
she does not take evidence per se. 
Without having the force of evidence, 
the provisional director’s report is 
insufficient to establish the requisite 
criteria for corporate dissolution. 

2) The parties are entitled to present 
evidence in support of their respective 
positions. To enjoy their right to due 
process, the parties must have the 
opportunity to present evidence of 
their own, examine evidence, and 
cross examine the witnesses whose 
testimony was introduced by the op- 
posing party. Due process requires 
that the opportunity to be heard be 
full and fair, not merely colorable or 
illusive.'® 

Upon the appointment of a mas- 
ter, the parties retain the right to 
present evidence to the master, and 
upon an objection to the report and 
recommendation, the parties have 
the opportunity to present their case 
before the court.'® Rule 1.490(h) pro- 
vides that if a party takes exception 
to the master’s report, that party is 
entitled to appear before the judge 
and present its argument in support 
of the exceptions.’ 

FS. §607.1435 does not specify how 
the court will treat the provisional 
director’s recommendation as to the 
“disposition of the case.” There is no 
case law in Florida construing the 
court’s obligations in reviewing a pro- 
visional director’s recommendation. 
Comparisons to other judicial ap- 
pointees shed light on the appropri- 
ate disposition of the provisional 
director’s recommendation. 

3) The report and recommendations 
of the provisional director are not evi- 
dence and must be introduced in evi- 
dence to be a part of the record of the 
case. In order that the full value of 
the provisional director’s report and 
recommendations be had, they must 
be introduced into evidence accord- 
ing to the rules of evidence. There is 
no provision in the rules of evidence 


IN = 


that allows the court to take judicial 
notice of the provisional director’s 
report and recommendations.'* The 
statute does not require the report 
or the information upon which the 
report is based to be under oath. The 
report and recommendations do not, 
in and of itself, rise to the level of 
evidence."® If they are to be consid- 
ered by the court in rendering its fi- 
nal decision, they must be a part of 
the record since every judgment must 
be supported by competent substan- 
tial evidence.”° 

Until the time they are introduced 
into evidence, the report and recom- 
mendations of the provisional direc- 
tor are extrajudicial statements, upon 
which alone the court may not dis- 
pose of the cause.”! The rule derives 
from the landmark case of Atlas Land 
Corp. v. Norman, 156 So. 2d 885 (Fla. 
1954), holding that the addition of a 
transcript from the main proceeding 
from which a receiver was appointed 
was error where the transcript was 
not a part of the record of the ancil- 
lary proceeding under review.” 


Conclusion 

Because the statute makes no ref- 
erence to how a court must treat the 
provisional director’s recommenda- 
tion for the disposition of an action, 
the statute appears reasonably sus- 
ceptible to more than one interpre- 
tation. Courts must construe the 
statute in such a way as to render it 
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constitutional.”* Courts will avoid 
error by granting the parties all of 
the procedural due process safe- 
guards, particularly the right to an 
evidentiary hearing on the issues, 
prior to rendering final judgment. 


1 Fia. Stat. §607.1430 also authorizes 
judicial dissolution inter alia where cor- 
porate assets are being misapplied, where 
there is execution on a creditor’s claim 
and the corporation is insolvent, and 
where the corporation obtains its articles 
of incorporation through fraud. 

2 Fia. Stat. §607.1435(1) provides: “A 
provisional director ... shal! have all the 
rights and powers of a duly elected direc- 
tor, including the right to notice of and to 
vote at meetings of directors ... .” 

3 “A provisional director shall report 
from time to time to the court concern- 
ing the matter complained of, or the sta- 
tus of the deadlock, if any, and of the sta- 
tus of the corporation’s business, as the 
court shall direct. ... In addition, the pro- 
visional director shall submit to the court, 
if so directed, recommendations as to the 
appropriate disposition of the action. 
Whenever a provisional director is ap- 
pointed, any officer or director of the cor- 
poration may, from time to time, petition 
the court for instructions clarifying the 
duties and responsibilities of such officer 
or director.” Fia. Stat. §607.1435(2). 

4 Stat. §607.1435. 

5 Fa. Const. art. I, §21; De Clements v. 
De Clements, 662 So. 2d 1276, 1283 (Fla. 
3d D.C.A. 1995) (citing Bell v. Bell, 307 
So. 2d 911 (Fla. 3d D.C.A. 1975)). 

5 De Clements, 662 So. 2d at 1283. 

7 Palm Beach Junior College Bd. of 
Trustees v. United Faculty of Palm Beach 
Junior College, 425 So. 2d 133, 145 (Fla. 
1st D.C.A. 1982) (citing Marbury v. Madi- 
son, 5 U.S. (1 Cranch) 137 (1803)). 

8 See Moya v. Fernandez, 559 So. 2d 644, 
645 (Fla. 4th D.C.A. 1990) (recommenda- 
tion of special litigation committee of dis- 
interested corporate directors in deriva- 
tive action is subject to evidentiary 
hearing and the opportunity to cross ex- 
amine witnesses). 

° Cf De Clements v. De Clements, 662 
So. 2d 1276, 1281 (Fla. 3d D.C.A. 1995). 

10 Fa. R. Civ. P. 1.490(c). 

1 Bell v. Bell, 307 So. 2d 911, 914 (Fla. 
3d D.C.A. 1975). 

12 De Clements, 662 So. 2d at 1283 (cit- 
ing Ben-Hain v. Tacher, 418 So. 2d 1107, 
1108 (Fla. 3d D.C.A. 1982); Bell, 307 So. 
2d at 914. 

13 County of Pasco v. Riehl, 635 So. 2d 
17 (Fla. 1994); Schrank v. Bliss, 412 F. 
Supp. 28 (M.D. Fla. 1976). 

14 Fuentes v. Shevin, 407 U.S. 67 (1972). 

 Tomayko v. Thomas, 143 So. 2d 227 
(Fla. 3d D.C.A. 1962); see also Fickle uv. 
Adkins, 394 So. 2d 461 (Fla. 3d D.C.A. 
1981) (holding that it was a derogation 
of due process rights to deny parties a 
full and fair opportunity to be heard and 
present evidence). 

16 See De Clements, 662 So. 2d 1276. 

” Kay v. Kay, 430 So. 2d 532 (Fla. 4th 


D.C.A. 1983). 

18 Fia. R. Evip. 90.201, 90.202, 90.203. 

19 State v. T.A., 528 So. 2d 974, 975 (Fla. 
2d D.C.A. 1988). 

*° See Lynch Austin Realty, Inc. V. Engler, 
647 So. 2d 988, 990 (Fla. 2d D.C.A. 1994). 

*! Matthews v. Matthews, 133 So. 2d 91, 
97 (Fla. 2d D.C.A. 1961). 

22 See also Kelley v. Kelley, 75 So. 2d 191, 
193 (Fla. 1954); In re Simpkins’ Estate, 
195 So. 2d 590 (Fla. 1st D.C.A. 1967). 

23 Aldana v. Holub, 381 So. 2d 231 (Fla. 
1980); Leeman v. State, 357 So. 2d 703 
(Fla. 1978). 


You decided to be 
an organ and tissue 
donor. 


But you didn’t tell 
your family. 


Then you haven’t 
really decided to be 
a donor. 


Right now, 
thousands of 
people are dying, 
waiting for 
transplants. If 
you’ve decided to 
be an organ and 
tissue donor, you 
must tell your 
family now so 
they can carry out 
your decision 
later. 


To learn more 
about donation 
and how to talk to 
your family, call 1- 
800-355-SHARE. 


Share your life. 
Share your decision. 
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Trial Lawyers Forum 


Section 713.245 Conditional Payment 
Bonds—Panacea or Pandora? 


n 1991, FS. §713.245 

(Conditional Payment Bond 

Statute) became effective.’ 

North American Specialty In- 
surance Company v. Hughes Supply, 
Inc., 705 So. 2d 616 (Fla. 4th DCA 
1998) is the first and, thus far, only, 
reported appellate decision constru- 
ing the statute. In North American, 
the Fourth District held that a pay- 
ment bond containing the condi- 
tional payment language and legend 
required by the statute would, nev- 
ertheless, be considered as an uncon- 
ditional payment bond, to be con- 
strued pursuant to FS. §713.23, 
where the underlying subcontract 
did not have conditional payment 
language. The purpose of this article 
is to explore the events leading to 
the enactment of the Conditional 
Payment Bond Statute, the manner 
in which the protection of the stat- 
ute is invoked, and the effect of prac- 
tical construction industry circum- 
stances on the value of the statutory 
scheme. 


Creating the Need for a 
Conditional Payment Bond 
In February 1990, the Florida Su- 
preme Court decided OBS Company, 
Inc. vs. Pace Construction Corp., 558 
So. 2d 404 (Fla. 1990). OBS was a 
subcontractor who sued a general 
contractor, Pace, and the surety on 
an FS. §713.23 labor and material 
payment bond (bond). The subcon- 
tract between OBS and Pace con- 
tained conditional payment lan- 
guage, which conditioned Pace’s 
obligation to pay OBS upon Pace’s 
prior receipt of payment from the 
project owner.? The Supreme Court 
held the particular conditional pay- 


by Stuart H. Sobel 


While the limitation 
on the surety’s 
undertaking may suit 
the insurance 
industry, the statute 
creates uncertainty, 
difficult application, 
multiplicity of claims, 
and varying levels 
of protection. 


ment language to be ambiguous and, 
therefore, unavailing as a defense to 
OBS’ claim against Pace. Under the 
plain language of the bond, there- 
fore, the surety was liable to OBS, 
as well. 

Nevertheless, the court went fur- 
ther, and considered the surety’s li- 
ability under the assumption that 
the conditional payment language 
was enforceable to validly insulate 
the contractor from liability to the 
subcontractor’s claim: 

Furthermore, even if we found the sub- 
contract unambiguously shifted the risk 
of the owner’s nonpayment to OBS, we 


would still hold the sureties liable un- 
der the terms of the payment bond.® 


Basing its ruling on consider- 
ations of public policy, the Supreme 
Court found that a surety on a pay- 
ment bond could not avoid liability 
to a subcontractor by resort to con- 
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ditional payment language in the 
subcontract between the contractor 
and subcontractor: 

The payment bond is a separate agree- 
ment, and any inability to proceed 
against the general contractor does not 
necessarily prevent recovery against the 
sureties under the bond. In this case, 
recovery under the bond is in no way 
conditioned on the owner making final 
payment to [the contractor].‘ 


Addressing the Need 

The practical effect of the court’s 
ruling in OBS was to sanction an 
“end around” conditional payment 
language in subcontracts on bonded 
jobs: Although a subcontractor could 
not recover against the contractor 
directly, the subcontractor could re- 
cover against the surety on the bond. 
Thus, the contractor, likely having 
guaranteed the payment obligation 
to the surety, would ultimately be 
answerable to indemnify the surety, 
despite an otherwise enforceable 
“pay when paid” defense. 

The Supreme Court could not have 
held otherwise. Had the court ex- 
empted the surety from liability 
when a subcontract contained con- 
ditional payment language, the pub- 
lic policy against prospective lien 
waivers would have been violated.® 
The subcontractor would have no 
lien rights against the owner be- 
cause of the payment bond exempt- 
ing the owner’s property from liens,® 
and no rights against the surety. To 
avoid this inadvertent and repug- 
nant prospective lien waiver, the 
court held the surety liable, despite 
enforceable conditional payment 
language. 

The ruling in OBS carried the po- 
tential of undermining the viability 


of conditional payment clauses. 
These clauses have become popular 
with general contractors in protect- 
ing themselves from exposure to 
their subcontractors when they are 
not paid by the owner. Without pro- 
tection for a surety, the protection the 
conditional payment language af- 
forded the general contractor was 
ineffective. In response to the per- 
ceived anomaly created by the Feb- 
ruary 1990 decision in OBS,’ in July 
1990 the Florida Legislature adopted 
ES. §713.245, which became effective 
on January 1, 1991. The statute al- 
lows for a new type of payment bond 
which expressly exempts sureties 
from liability to subcontractors 
where there is enforceable condi- 
tional payment language in the sub- 
contract. This conditional payment 
bond allows a surety to condition its 
obligation to a subcontractor upon 
the owner’s making payment to the 
contractor, so long as the subcontract 
contains express, unequivocal, condi- 
tional payment language.® 


Limited Applicability 

For a payment bond to be considered 
conditional under §713.245, “the 
contractor’s written contractual obliga- 
tion to pay lienors must be expressly 
conditioned upon and limited to the 
payments made by the owner to the 
contractor. . . .” North American Spe- 
cialty Insurance, 705 So. 2d at 61. 
Where there is no such conditional 
payment language, the bond is con- 
strued as a §713.23 unconditional pay- 
ment bond. This result follows from the 
recognition that a §713.245 bond is 
merely a §713.23 bond with conditional 
language engrafted thereon. If the con- 
ditional payment language is ineffec- 
tive due to the absence of supporting 
language in the underlying subcon- 
tract, the bond is still enforceable un- 
der §713.23. Id. 


Construing Conditional 
Payment Bond in Real World 
A conditional payment bond may 
be construed as conditional in some 
instances and unconditional in oth- 
ers on the very same job. Since there 
is, by definition, no contract between 
the contractor and lower tiered 
subsubcontractors or suppliers to 


subsubcontractors with whom the 
contractor is not in privity, the 
threshold requirement of written 
conditional payment language will 
not be met. Therefore, in those in- 
stances, the bond will be uncondi- 
tional as to such lower tiered play- 
ers. On the other hand, where the 
subcontracts between the general 
and subcontractors in privity with 
the general contain enforceable con- 
ditional payment language, the bond 
would be considered conditional. As 
a result, all potential claimants 
should exercise care to determine 
whether the particular payment 
bond in place on a job is conditional, 
under §713.245, or unconditional, 
under §713.23. If the bond is condi- 
tional, further care must be taken to 
determine whether the particular 
subcontract contains enforceable con- 
ditional payment language. Where 
there is doubt, the claimant must not 
only perfect its claim against the 
bond, under both §713.23 and 
§713.245, but also must perfect its 
lien against the owner’s property. 


Perfecting Claims 

If one is not already sufficiently 
confused, the statute provides that a 
subcontractor must perfect both a 
claim of lien against the owner’s 
property and a claim against the con- 
ditional payment bond.’° Presuming 
the presence of conditional payment 
language in a written subcontract, 
the surety is only responsible to pay 
lienors for whom the contractor has 
received payment from the owner. In 
such event, the owner’s property is 
exempt from liens and the remedy is 
a claim against the bond. Where, on 
the other hand, the owner does not 
pay the contractor for this particu- 
lar lienor’s work, the surety on a con- 
ditional payment bond is under no 
obligation to pay the lienor and the 
owner’s property would not be ex- 
empt from liens. The lienor would 
have to proceed to foreclose a lien 
against the property, having no re- 
course against the bond." 

The procedure for perfecting a 
claim against a §713.245 bond differs 
from the notice requirements inci- 
dental to perfecting a claim against 
a §713.23 bond. Because it may not 


be clear at the outset whether the 
bond will ultimately be construed 
pursuant to §713.23 or §713.245, care 
must be taken to perfect claims un- 
der both sections. Failure to properly 
perfect a claim against the bond pur- 
suant to §713.23, on the mistaken 
belief that the bond will be construed 
pursuant to §713.245, may result in 
an otherwise valid claim being de- 
feated. North American Specialty In- 
surance, 705 So. 2d at 616. 

A claim against a §713.245 bond 
is perfected in the first instance by 
the recording and service of an ordi- 
nary claim of lien. Thereafter, the 
statute designates a precise proce- 
dure to be timely followed:"? First, the 
claimant must file and serve its claim 
of lien against the owner’s property. 
The owner, in response, records a 
notice of bond and, if the owner has, 
in fact, paid the contractor, a sworn 
certificate of payment, which sets 
forth the amount that the owner has 
paid the contractor for the labor, 
materials, and services described in 
the claim of lien.!* The clerk serves 
the certificate of payment upon the 
contractor, surety, and lienor. There- 
after, the contractor can either join 
in the certificate of payment, in 
which case the bond stands for the 
obligation, or contest the fact of pay- 
ment, by filing a notice of contest.'* 
Although there are statutory penal- 
ties for false statements in the cer- 
tificate of payment and notice of con- 
test, to the extent that payment is 
contested, the claimant retains its 
lien, and does not have a claim 
against the bond. It is likely, then, 
that many situations will arise where 
a claimant would have claims against 
both the bond and the property. 


Conclusion 

While the limitation on the surety’s 
undertaking may suit the insurance 
industry, the §713.245 statutory 
scheme creates uncertainty, difficulty 
in application, multiplicity of claims, 
and varying levels of protection. 
Given the “fundamental purpose” of 
“protecting those whose labor and 
skills improve land of others by pro- 
viding a plan by which they may re- 
ceive fair share of monies payable by 
the owner to the general contractor,”® 
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one might wonder whether the condi- 
tional payment bond statute has cre- 
ated more problems than it solved. 0 


1 The statute was amended in 1992 and 
in 1995. 

2 A “pay-when-paid” or “conditional pay- 
ment” clause shifts the risk of the owner’s 
nonpayment from the general contractor 
to its subcontractors. The sub is only en- 
titled to payment from the general when, 
and only when, the general receives pay- 
ment from the owner. Although disfa- 
vored, these provisions are enforceable 
in Florida. However, they are strictly con- 
strued. For a discussion of “pay-when- 
paid” clauses, see Peacock Construction 
Company v. Modern Air Conditioning, 
Inc., 343 So. 2d 840 (Fla. 1977); and DEC 
Electric, Inc. v. Raphael Construction 
Corp., 558 So. 2d 427 (Fla. 1990). 

3 OBS Company, Inc. v. Pace Construc- 
tion Corp. 558 So. 2d 404, 407 (Fla. 1990). 

4 Id. at 408. 

5 See, i.e, Fua. Stat. §713.20(2) (1988), 
which prohibits prospective waivers of 
lien. 

Stat. §713.02(6) (1988). 

7 See House of Representatives Com- 
mittee on Judiciary, Final Staff Analysis 
and Economic Impact Statement pertain- 
ing to CS/SB 1330. 

8 A conditional payment bond limits a 
surety’s liability to only those amounts 
which a contractor receives from an 
owner for a subcontractor’s work but does 
not pay over to that subcontractor. A 
query that is beyond the scope of this 
article is whether such construction ren- 
ders the conditional payment bond more 
a fidelity than a payment bond. 

° Of course, if the lower tiered 
subsubcontractors have enforceable con- 
ditional payment language in a written 
subsubcontract, the conditional nature of 
the bond will “flow down” and be appli- 
cable to the claims of such 
subsubcontractors. 

10 Stat. §713.245(3). 

1 Fra. Stat. §713.245(11). 

22 Stat. §713.245(4)—-(13). 

18 If owner has not paid the general con- 
tractor, owner will not record the certifi- 
cate of payment and the lien operates 
unaffected by the existence of the condi- 
tional payment bond. 

14 The notice of contest may admit to 
some, but not all, of the payment or may 
deny receipt of payment altogether. 

15 Crane Co. v. Fine, 221 So. 2d 145, 152 
(Fla. 1969). 
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Workers’ Compensation 


n employee who is injured 
in the course and scope of 
employment may be en- 
titled to receive indemnity 

and medical benefits. However, the 

employer/carrier (E/C) also may be 
entitled to offset certain collateral 
benefits against workers’ compensa- 
tion indemnity benefits. The purpose 
behind the offset rules is to prevent 

an injured employee from reaping a 

windfall from the work accident so 

that the employee is not compen- 
sated more after than before the ac- 
cident. 


Social Security Offsets 

F.S. §440.15(9) provides the E/C 
with an offset when the employee is 
receiving Social Security disability 
benefits and weekly workers’ compen- 
sation benefits. An employee’s ben- 
efits may be reduced by the E/C to 
the extent that the sum of the 
employee’s workers’ compensation 
benefits and the Social Security dis- 
ability benefits exceeds 80 percent of 
the average weekly wage (AWW). 
American Bankers Insurance Co. v. 
Little, 393 So. 2d 1063 (Fla. 1980); 
Trilla v. Braman Cadillac,527 So. 2d 
873 (Fla. lst DCA 1988); Whitman v. 
Hillsborough County School Board, 
386 So. 2d 877 (Fla. lst DCA 1980). 

An E/C can take an offset when the 
employee is receiving temporary to- 
tal disability (TTD), temporary par- 
tial disability (TPD) or permanent 
total disability (PTD) benefits. Good 
Housekeeping Gas Company v. Kitler, 
492 So. 2d 700 (Fla. lst DCA 1986). 
Social Security disability is consid- 
ered a weekly benefit and may be off- 
set against workers’ compensation 
weekly benefits. However, weekly 
Social Security benefits may not be 
offset against monthly compensation 
benefits. Jd. at 701-02. 


Collateral Offsets to Workers’ Compensation Benefits 


by Mathew D. Staver 


The purpose behind 
the offset rules is to 
prevent an injured 
employee from 
being compensated 
more after than 
before the accident. 


In 1994, the legislature enacted 
FS. §440.15(1)(f)(2)(b). This section 
of the statute requires the employee 
to cooperate with the employer/car- 
rier in applying for Social Security 
disability benefits. The E/C is not 
required to make any payment of 
PTD benefits for any period during 
which the employee willfully fails or 
refuses to cooperate with the E/C in 
applying for these benefits. This stat- 
ute is retroactive to accidents that 
occurred prior to January 1, 1994. 
ACE Disposal and Florida Air Con- 
dition Contractors v. Clarence Holley, 
668 So. 2d 645, 653 (Fla. lst DCA 
1996). 

As of January 1, 1994, FS. 
§440.15(1)(b) states that only cata- 
strophic injuries as defined by Chap- 
ter 440 constitute PTD. FS. §440.02(34) 
states that catastrophic injury includes 
any injury that would otherwise 
qualify the claimant to receive Social 
Security disability benefits. This sec- 
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tion of the statute is not retroactive. 

a) Calculating the offset. Once“the 
initial calculation of the Social Se- 
curity offset has been performed, the 
offset need not be recalculated annu- 
ally. However, the total amount of 
benefits receivable after the offset 
will change annually to account for 
the cost of living increase provided 
as PTD supplemental benefits.” 
Cruse Construction v. Remy, 23 Fla. 
L. Weekly 197 (Fla. 1st DCA 1997). 
See also Hunt v. Stratton, 677 So. 2d 
64, 67 (Fla. lst DCA 1996). For ex- 
ample, if the Social Security offset 
results in a $50 per week offset, that 
amount remains the same so long as 
the Social Security offset is available. 

b) Monthly v. weekly. Effective Oc- 
tober 1, 1989, the Florida Legislature 
amended §440.15(3)(b)1 to provide 
that wage loss benefits would be 
based on an employee’s average 
weekly, rather than monthly, wages. 
With this statutory amendment, the 
door was opened for the Social Secu- 
rity disability offset to be applied to 
wage loss benefits as well. However, 
it was not until recently that the 
First District Court of Appeal offi- 
cially ruled on this issue. In Univer- 
sity Medical Center v. Sumpter, 591 
So. 2d 288 (Fla. lst DCA 1991), the 
First DCA stated that when FS. 
§440.15(3)(b)1 was amended, chang- 
ing wage loss benefits from monthly 
to weekly, it had the effect of creat- 
ing for the first time the E/C’s right 
to a Social Security offset against 
wage loss benefits paid to an injured 
employee. Now, the E/C’s liability can 
be reduced not only when the em- 
ployee is receiving TTD, TPD, or PTD, 
but also when the employee is receiv- 
ing wage loss benefits. 

c) Dependent benefits. In addition 
to the offset for Social Security dis- 
ability benefits received by the em- 
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ployee, the E/C also may take an off- 
set when the employee’s dependents 
are receiving Social Security disabil- 
ity benefits. Modern Plating Co. v. 
Whitton, 394 So. 2d 515 (Fla. lst DCA 
1981). Prior to the decision in Mod- 
ern Plating, there was a line of cases 
ruling that dependent benefits 
should not be included in the com- 
putation of the Social Security dis- 
ability offset. See Hersey v. Orkin 
Exterminating Company, I.R.C. Order 
No. 2-3622 (November 30, 1978); 
Contractors Services v. Garoutte, 
I.R.C. Order No. 2-3514 (August 28, 
1978); and Oroweat Foods Co. v. Valle, 
I.R.C. Order No. 2-3512 (August 25, 
1978). However, these decisions were 
overruled by Modern Plating. Addi- 
tionally, in 1979, FS. §440.15(9)(a) 
was amended to include the words 
“and his dependents.” Therefore, the 
total amount of benefits received by 
the claimant and his dependents 
should be considered in calculating 
the amount that should not exceed 
80 percent of the claimant’s AWW or 
average current earnings (ACE). Dax 
& Trim Development Co. v. Mullens, 
590 So. 2d 539 (Fla. lst DCA 1992). 
It also should be noted that this 
change in the statute to permit con- 
sideration of the benefits to an 
employee’s dependents is procedural 
in nature. Therefore, it is applicable 
regardless of the date of the accident. 


State of Florida Department of Trans- 
portation v. Davis, 416 So. 2d 1132 
(Fla. lst DCA 1981); General Devel- 
opment Corp. v. Price, 404 So. 2d 859 
(Fla. lst DCA 1981). 

Dependent benefits should not be 
confused with auxiliary benefits. 
Auxiliary benefits are those benefits 
received by widows and survivors for 
reasons unrelated to a disability. For 
example, if an employee was a spouse 
or dependent of a deceased indi- 
vidual, the employee will receive So- 
cial Security benefits because of his 
or her status as a surviving widow 
or surviving dependent. These ben- 
efits are known as auxiliary benefits 
and are not being received as a re- 
sult of a disability. Therefore, these 
auxiliary benefits cannot be used to 
offset the carrier’s liability. The off- 
set provisions of §440.15(9)(a) only 
apply to an employee or his depen- 
dents who are receiving Social Secu- 
rity disability benefits related to the 
industrial accident. Wise v. E.L. 
Copeland Builders, 435 So. 2d 339 
(Fla. lst DCA 1983). 

d) PTD supplemental benefits. Pur- 
suant to FS. §440.15(1)(e), an injured 
worker who is PTD is entitled to re- 
ceive additional weekly compensa- 
tion benefits equal to five percent of 
the base compensation rate multi- 
plied by the number of years since 
the date of the injury. These benefits 
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If you would like someone to yell at while you’re on hold, press one now. 
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are known as PTD supplemental ben- 
efits and also are subject to a Social 
Security disability offset. State of 
Florida, Division of Workers’ Compen- 
sation Trust Fund v. Hooks, 515 So. 
2d 294 (Fla. lst DCA 1987). There- 
fore, the E/C’s liability is reduced 
even further by allowing supplemen- 
tal benefits to be offset. See also Hyatt 
v. Larson Dairy, Inc., 589 So. 2d 367 
(Fla. lst DCA 1991) (PTD supple- 
mental benefits are included in the 
total amount of weekly benefits be- 
fore calculating the offset). For acci- 
dents occurring after July 1, 1990, 
PTD supplemental benefits stop at 
age 62 if the employee is eligible for 
Social Security benefits under 42 
U.S.C. §§402 and 423, even if the 
employee has not applied for these 
benefits. Burger King Corp. v. Moreno, 
689 So. 2d 288 (Fla. lst DCA 1997). 
Sections 402 and 423 of the federal 
code refer to Social Security retire- 
ment and disability benefits, respec- 
tively. Thus, for any accident occur- 
ring after July 1, 1990, the PTD 
supplemental benefits will cease at 
age 62 only if the claimant would 
qualify to receive both Social Secu- 
rity disability and Social Security 
retirement benefits. If the claimant 
is eligible only for one versus the 
other, then supplemental benefits 
must continue. Of course, a claimant 
is not theoretically eligible to receive 
Social Security disability benefits at 
age 62, because disability benefits 
convert to retirement benefits at that 
age. However, if the claimant already 
is receiving Social Security disabil- 
ity benefits and then converts to re- 
tirement, PTD supplemental benefits 
cease. Some have relied upon the 
Burger King case to state that even 
though supplemental benefits may 
stop at age 62, they must be rein- 
stated at age 65. 

e) Federal cost of living increases. 
Although PTD supplemental benefits 
can be offset if the employee is re- 
ceiving Social Security disability ben- 
efits under 42 U.S.C. §§402 and 423, 
Social Security supplemental income 
(SSI) received under 42 U.S.C. §1381 
(supplemental Social Security in- 
come for persons who are over 65, 
blind, or disabled) are not included 
in the offset calculation. Carballo v. 
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Warren Mfg. Co., 407 So. 2d 603 (Fla. 
1st DCA 1981). Therefore, cost of liv- 
ing increases from federal Social Se- 
curity benefits are excluded from off- 
set computations. Great Atlantic & 
Pacific Tea Co. v. Wood, 380 So. 2d 558 
(Fla. lst DCA 1980); Eques v. Best 
Knit Textile Corp.,382 So. 2d 736 (Fla. 
1st DCA 1980). Since there is no pro- 
vision in the federal law for includ- 
ing federal Social Security disability 
cost of living increases in computing 
the federal offset, it follows that the 
state offset cannot exceed the 
amount that the federal offset other- 
wise would have been. Consequently, 
the amount of the offset is calculated 
at the time of the initial entitlement 
and the federal cost of living increases 
cannot be included in the calculation. 

f) Wage loss and retirement. FS. 
§440.15(3)(b)(4) (1990) provides the 
E/C with an offset when the employee 
is receiving Social Security retire- 
ment benefits while receiving work- 
ers’ compensation wage loss benefits. 
Specifically, the statute states that if 
an employee is entitled to both wage 
loss benefits and Social Security re- 
tirement benefits under 42 U.S.C. 
§§402 and 405, the Social Security 
retirement benefits shall be primary, 
and the wage loss benefits shall be 
supplemental only. The sum of the 
two benefits shall not exceed the 
amount of wage loss benefits which 
otherwise would be payable. How- 
ever, this offset is not applicable to 
any wage loss benefits payable to an 
employee for any month after the 
employee reaches 70 years of age. It 
should be noted that this offset is ap- 
plicable only to wage loss benefits, not 
to TTD, TPD, or PTD benefits. Dental 
Arts Lab, Inc. v. Costantino, 531 So. 
2d 999 (Fla. lst DCA 1988). 

g) PTD and attorneys’ fees paid by 
the claimant. In National Linen Ser- 
vice v. Tolliver, 686 So. 2d 797 (Fla. 
1st DCA 1997), a judge of compensa- 
tion claims (JCC) found that there 
was no basis for the claimant to be 
awarded an attorney’s fee in refer- 
ence to a claim for PTD. The JCC 
then ordered the claimant to pay his 
own fees. The claimant attorney then 
began deducting attorneys’ fees di- 
rectly from the claimant’s biweekly 
checks. This, of course, lowered his 


If the claimant is 
receiving $100 per 
week in PTD benefits 
but paying the 
attorney $25 per 
week, then the carrier 
should consider the 
claimant's weekly 
benefit at $75 rather 
than $100. 


net benefits. In the offset calcula- 
tions, the E/C utilized the entire PTD 
benefit without subtracting the 
amount the claimant was paying his 
attorney. The court noted that under 
§440.15(10)(a), an E/C cannot take a 
Social Security disability offset 
greater than the offset which Social 
Security itself could take. Under 20 
C.F.R. §404.408, items which Social 
Security may not take into consider- 
ation when calculating their offset in- 
clude attorneys’ fees. Since Social 
Security cannot take an offset using 
attorneys’ fees, neither can the car- 
rier. Consequently, in order to calcu- 
late an offset where the claimant is 
paying attorneys’ fees from the bi- 
weekly benefits, the carrier must 
first subtract from the total PTD ben- 
efits the amount the claimant is pay- 
ing the attorney and then use that 
figure to begin processing the offset. 
In other words, if the claimant is 
receiving $100 per week in PTD ben- 
efits but paying the attorney $25 per 
week, then the carrier should con- 
sider the claimant’s weekly benefit 
at $75 per week rather than $100. 
Hence, the carrier’s offset is de- 
creased by the same amount the 
claimant is paying the attorney and 
thus, in reality, the carrier ends up 
paying the claimant attorney’s fee by 
virtue of taking a lesser offset. 


Procedure for 
Social Security Offsets 

a) Request form. FS. §440.15(9)(c) 
requires the employee to sign a 
DWC-14 request for Social Security 
disability and a DWC-20 request for 
unemployment benefits. It is impor- 
tant to remember that if an employee 
willfully fails or refuses to sign the 
forms, the carrier can suspend the 
employee’s benefits. See also 
Colonel’s Table v. Malena, 412 So. 2d 
64 (Fla. lst DCA 1982). This require- 
ment applies only to individuals who 
are in receipt of Social Security dis- 
ability benefits and are less than 62 
years of age. Barruzza v. Suddath 
Van Lines, 474 So. 2d 861 (Fla. 1st 
DCA 1985). It does not apply to indi- 
viduals over age 62 receiving retire- 
ment benefits. However, the employer 
may still require an employee over 
age 62 to authorize the release of 
unemployment information. Id. at 
864. 

b) Self-executing. The offset provi- 
sions of §440.15(9) are self-executing 
in nature. Department of Public 
Health, Division of Risk Management 
v. Wilcox, 543 So. 2d 1253 (Fla. 1989). 
The offset may be taken administra- 
tively by the E/C once it is deter- 
mined that the claimant is receiving 
Social Security benefits. Florida 
Power & Light Co. v. Aitkins, 377 So. 
2d 57 (Fla. lst DCA 1979). This is 
determined by submitting a signed 
DWC-14 to a local Social Security 
Administration office. The completed 
DWC-14 will be returned by the same 
office noting the type and amount of 
benefits being received. Quail Ridge 
v. Johnson, 584 So. 2d 199 (Fla. 1st 
DCA 1991). 

Ultimately, the E/C has the burden 
of proving that it is entitled to the 
offset against Social Security ben- 
efits. Colonel’s Table v. Malena, 412 
So. 2d 64 (Fla. lst DCA 1982); Dept. 
of Highway Safety v. McBride, 420 So. 
2d 897 (Fla. lst DCA 1982). The off- 
set will not be permitted in the ab- 
sence of evidence that it is warranted. 
Thomas v. Sunland Training Center, 
408 So. 2d 685 (Fla. 1st DCA 1982). 

c) Not retroactive. The offset can- 
not be taken retroactively. It can only 
be taken prospectively once the E/C 
determines that the claimant is re- 
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ceiving Social Security benefits. Pate 
v. Maddox Foundry & Machine, 414 
So. 2d 524 (Fla. lst DCA 1982); 
Pensacola Buggy Works v. Jernigan, 
377 So. 2d 245 (Fla. lst DCA 1979); 
Florida Dept. of Transportation v. 
Lindsey, 383 So. 2d 956 (Fla. lst DCA 
1980). When an E/C withholds the 
payment of benefits and does not as- 
sert the right to a Social Security dis- 
ability offset at the time the benefits 
were withheld, but later pays these 
benefits in a lump sum either volun- 
tarily or by court order, the E/C may 
not take a Social Security disability 
offset at the time of the lump sum 
payment. South Florida Water Man- 
agement District v. Ciacci, 19 Fla. L. 
Weekly D1549 (July 19, 1994). There- 
fore, in order to take a Social Secu- 
rity offset from a lump sum payment 
of retroactive benefits, the E/C 
should claim a right to the offset at 
the time the benefits are contro- 
verted. Prior to January 1, 1994, fail- 
ure to contemporaneously raise a 
Social Security offset at the time of 
the controvert may result in the em- 
ployer/carrier waiving the right to 
offset these benefits if the benefits 
are later paid voluntarily or by court 
order. Brown v. L.P. Sanitation, 689 
So. 2d 332 (Fla. lst DCA 1997). Fur- 
thermore, the offset cannot exceed 
the federal offset based on 80 percent 
of the employee’s average current 
earnings. Trilla v. Braman Cadillac, 
527 So. 2d 873 (Fla. lst DCA 1988); 
Winn Dixie Stores Inc. v. Crawford, 
376 So. 2d 482 (Fla. lst DCA 1979). 
In other words, the state offset can- 
not be greater than that which the 
federal government would otherwise 
have been entitled to had it taken the 
offset. 

According to Brown v. L.P. Sanita- 
tion, the carrier may recoup benefits 
overpaid pursuant to the statutory 
provision effective January 1, 1994. 
Thus, for any benefit paid after Janu- 
ary 1, 1994, the recoupment of any 
overpaid benefits can extend retro- 
actively to January 1, 1994, even if 
the date of accident occurred prior to 
that time. The carrier may recoup up 
to 20 percent of the claimant’s bi- 
weekly benefits pursuant to 
§440.15(13). 

d) $20 minimum. FS. §440.12(2) 


In order to take a 
Social Security offset 
from a lump sum 
payment of 
retroactive benefits, 
the E/C should claim 
a right to the 
offset at the time 
the benefits 
are controverted. 


indicates that an employee injured 
after December 31, 1974, shall re- 
ceive a minimum of $20 per week in 
workers’ compensation benefits. 
However, if the offset provisions of 
§440.15(9)(a) are applied to reduce 
the employee’s compensation, the 
minimum compensation provisions 
of §440.21(2) do not apply. FS. 
§440.15(9)(d); see also Klase uv. 
Wendy’s Old Fashioned Hamburgers, 
466 So. 2d 441 (Fla. lst DCA 1985). 


Miscellaneous Provisions 

a) Unemployment. In addition to 
the Social Security offset, F.S. 
§440.15(10) provides for an offset if 
the employee is receiving unemploy- 
ment compensation benefits. Specifi- 
cally, no compensation benefits are 
payable if the claimant is classified 
as TTD or PTD while receiving un- 
employment compensation benefits. 
To receive unemployment benefits, 
an individual must be able and avail- 
able to work and must perform a job 
search. F.'S. §443.091(1)(c). An em- 
ployee on TTD or PTD is not able to 
work and is not required to perform 
a job search. Therefore, it would be 
incompatible to receive unemploy- 
ment benefits while on TTD or PTD 
status and receiving workers’ com- 
pensation benefits. 

If an employee is entitled to wage 
loss or TPD and unemployment, the 
unemployment benefits are primary 
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and the wage loss or TPD benefits are 
only supplemental in nature. The 
sum of the two benefits cannot ex- 
ceed the amount of the wage loss or 
TPD benefits which would otherwise 
be payable to the claimant. See Ocean 
Manor v. Garbalos, 512 So. 2d 256 
(Fla. lst DCA 1987); Borden, Inc. v. 
Butler, 377 So. 2d 795 (Fla. lst DCA 
1979); Stoker/Ashland v. Douglas, 
455 So. 2d 514 (Fla. lst DCA 1984). 
In this instance, an individual receiv- 
ing wage loss or TPD is able and 
available to work and is required to 
perform a job search. As long as there 
is no duplication of benefits, an indi- 
vidual can receive both benefits, but 
the employer is allowed the offset to 
the extent that the sum of the two 
benefits exceeds the amount of wage 
loss or TPD benefits otherwise pay- 
able to the employee. 

b) Combined benefits offsets. A 
claimant may not obtain a windfall 
by receiving a combination of ben- 
efits that exceeds his or her AWW. K- 
Mart v. Young, 526 So. 2d 965 (Fla. 
1st DCA 1988); Brown v. S. S. Kresge 
Company, Inc., 305 So. 2d 191 (Fla. 
1974). In Brown v. S. S. Kresge Com- 
pany, Inc., the Supreme Court of 
Florida stated that “it is reasonable 
to conclude that workmens’ [sic] 
compensation benefits when com- 
bined with sick leave insurance ben- 
efits provided by the employer should 
not exceed the claimant’s average 
weekly wage.” Id. at 194. Similarly, a 
carrier may not offset workers’ com- 
pensation payments against an 
employer’s pension benefits except to 
the extent that the total of the two 
benefits exceeds the employee’s 
AWW. Barrage v. City of Miami, 545 
So. 2d 252 (Fla. 1989). When an in- 
jured employee receives the equiva- 
lent of his full wages from whatever 
employer source, that should be the 
limit of compensation to which he is 
entitled. The decisive factor is 
whether the combination of benefits 
from the employer exceeds the 
employee’s average weekly wage. 
General Telephone Co. of Fla. v. 
Willcox, 509 So. 2d 1270 (Fla. 1st 
DCA 1987). Although these items 
technically are not considered “off- 
sets,” when calculating the amount 
of benefits the claimant can receive, 


the JCC may consider the amount 
that the combination of benefits ex- 
ceeds the claimant’s average weekly 
wage. Therefore, the employer’s li- 
ability has the potential for being 
reduced. 

In Escambia County Sheriff’s De- 
partment v. Grice, 692 So. 2d 896 (Fla. 
1997), the Florida Supreme Court 
ruled that an employer/carrier may 
offset certain benefits paid to the 
claimant when the combination of 
these benefits exceeds the claimant’s 
AWW. The Grice case involved a 
claimant who was receiving state dis- 
ability retirement, Social Security 
disability benefits, and PTD benefits. 
The combined total exceeded the 
AWW and, consequently, the carrier 
was permitted to decrease the com- 
pensation benefits so that the total 
benefits did not exceed the claimant’s 
AWW. However, if the collateral ben- 
efits, such as state disability benefits 
or some other disability benefits, pre- 
clude a workers’ compensation offset, 
the carrier may not be able to take 
such an offset. The carrier also should 
consider any policy limitations 
within the disability benefits which 
may give the offset to the disability 
benefits against the compensation 
benefits. The court went on to state 
that the carrier may consider vari- 
ous collateral benefits that were ei- 
ther funded by the employer alone or 
in part by employee contribution. The 
unsettled question is whether Grice 
extends to benefits that have no re- 
lation to the employer or to the work- 
related disability. 


Summary 

1) For dates of accident that occur 
prior to October 1, 1989, TTD, TPD, 
or PTD can be offset against Social 
Security disability. 

2) For dates of accident after Octo- 
ber 1, 1989, TTD, TPD, PTD, or wage 
loss can be offset against Social Se- 
curity disability. 

3) For dates of accident either be- 
fore or after October 1, 1989, wage 
loss can be offset against retirement 
which begins at age 62 but the offset 
ceases at age 70. 

4) Social Security disability stops 
at age 62 and converts to retirement, 
and this switch of classification of 


benefits will effect the offset on the 
workers’ compensation side depend- 
ing upon what type of benefits the 
claimant is receiving from workers’ 
compensation. For accidents before or 
after October 1, 1989, Social Security 
disability offsets cease at age 62. 

5) For accidents occurring after 
July 1, 1990, PTD supplemental ben- 
efits cease at age 62. 

6) A good rule of thumb is that dis- 
ability from Social Security can be 
offset against the disabilities from 
workers’ compensation (TTD, TPD, or 
PTD). Social Security disability is a 
weekly benefit and so are TTD, TPD, 
and PTD. Prior to October 1, 1989, 
wage loss was considered a monthly 
benefit and could not be offset 
against a Social Security disability 
weekly benefit; after that date, can 
be offset against Social Security dis- 
ability weekly benefits. 

7) Though wage loss can be offset 
against Social Security retirement, 
Social Security retirement cannot be 
offset against TTD, TPD, or PTD. 
Since retirement was a monthly ben- 
efit, it was able to be offset against 
wage loss which was formerly a 
monthly benefit. Interestingly, since 
wage loss has changed from a 
monthly to a weekly benefit, there is 
no case law indicating whether it can 
still be offset against the monthly 
Social Security retirement. Until case 
law states otherwise, we still offset 
retirement against wage loss. A good 
argument could be made that if wage 
loss (now a weekly benefit) can still 
be offset against Social Security re- 
tirement (a monthly benefit), then it 
is logical to permit an offset of TTD, 
TPD, or PTD (a weekly benefit) 
against Social Security retirement (a 
monthly benefit). There is no case law 
on this point. 
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surance litigation. 
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Recent Developments in Employer Liability 
for Sexual Harassment—Ellerth and Faragher 


by Jason L. Gunter and Tammie L. Rattray 


n the December 1997 issue of 

The Florida Bar Journal, N. 

James Turner discussed em- 

ployer liability for sexual ha- 
rassment in an article, “The Perils 
of (Reporting and) Not Reporting 
Sexual Harassment.”! In this short 
period of time, the doctrine of sexual 
harassment has further evolved, ne- 
cessitating a further discussion of 
sexual harassment liability in the 
workplace. During its most recent 
term, the U.S. Supreme Court ad- 
dressed and attempted to clarify 
employer liability for sexual harass- 
ment claims, specifically discussing 
harassment perpetrated by supervi- 
sory employees.” On June 26, 1998, 
in the companion cases of Burlington 
Industries, Inc. v. Ellerth, 1998 U.S. 
LEXIS 4217 (June 26, 1998), and 
Faragher v. City of Boca Raton, 1998 
LEXIS 4216 (June 26, 1998), the 
Court held that under Title VII of the 
Civil Rights Act of 1964, “[a]n em- 
ployer is subject to liability for an 
actionable hostile environment cre- 
ated by a supervisor with immedi- 
ate (or successively higher) author- 
ity over the employee.” 

In an earlier decision, Meritor Sav- 
ings Bank, FSB v. Vinson, 477 US. 
57 (1986), the Court first held that 
employers could be held liable for 
hostile environment harassment 
committed by supervisory employ- 
ees. However, the Meritor Court did 
not articulate any definitive rules to 
guide lower courts in resolving this 
question of employer liability. In- 
stead, the Court simply issued a 
cryptic directive to the lower 
courts—that lower courts should be 
guided in their determinations by 
the common law of agency as set 


The teachings of 
these cases indicate 
courts and juries will 

not look favorably 
upon employers who 

fail to take a 
proactive approach 
against workplace 

harassment. 


forth in the Restatement of Agency.‘ 
Consequently, in the wake of Meritor, 
the courts were left to create their 
own esoteric, and often differing, in- 
terpretations of how and when 
agency principles should be applied 
in hostile environment cases under 
Title VII. The predictable result was 
a patchwork of disparate approaches 
and conflicting decisions among the 
circuits. Accordingly, the Court 
granted certiorari in Ellerth and 
Faragher in order “to address the 
divergence” among the courts.5 


Sexual Harassment 
Theories Under Title VI 
Sexual harassment claims arising 
in the workplace have their genesis 
in Title VII of the Civil Rights Act of 
1964, 42 U.S.C. §§2000e et seq. Title 
VII provides, in part, “it shall be an 
unlawful employment practice for an 
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employer .. . to fail or refuse to hire 
or to discharge any individual or oth- 
erwise to discriminate against any 
individual with respect to his com- 
pensation, terms, conditions, or 
privileges of employment because of 
such individual’s race, color, religion, 
sex, or national origin.”® 

Equal Employment Opportunity 
Commission (EXOC) Guidelines and 
judicial decisions interpreting Title 
VII have, in turn, recognized two dis- 
tinct species of claims for sexual ha- 
rassment. One species has been la- 
beled as “quid pro quo” sexual 
harassment; the other, as “hostile 
environment” sexual harassment.’ 
These two terms—which do not ap- 
pear in the statutory text of Title 
VII—first appeared in academic lit- 
erature, were later noted by the Su- 
preme Court in Meritor, and eventu- 
ally found their way into decisions 
of the Courts of Appeals.® 


Quid Pro Quo 
Sexual Harassment 

Quid pro quo sexual harassment 
occurs when 1) an employee is sub- 
jected to unwelcome sexual harass- 
ment in the form of sexual advances 
or requests for sexual favors, and 2) 
submission to the unwelcome ad- 
vances is an express or implied con- 
dition to receiving job benefits or of 
continued employment. However, in 
order to establish employer liability 
for quid pro quo sexual harassment, 
the employee must establish a third 
element: the employee’s refusal to 
submit to a supervisor’s sexual de- 
mands results in a tangible job det- 
riment. Examples of “tangible job 
detriment” include a refusal to hire, 
dismissal, denial of a raise or pro- 


motion, demotion, withholding or 
withdrawal of benefits, docking of 
pay, and undesirable reassignment or 
transfer resulting in a significant 
change in an employee’s duties.® Un- 
der the quid pro quo theory, an em- 
ployer is held strictly liable “for the 
conduct of the supervisory employ- 
ees having plenary authority over 
hiring, advancement, dismissal and 
discipline. . . .”!° 


Hostile Work Environment 
Sexual Harassment 

The other species of actionable 
harassment under Title VII—hostile 
environment harassment—is concep- 
tually different from quid pro quo 
and is governed by different rules. 
The main distinguishing feature be- 
tween the two kinds of sexual harass- 
ment is that under the hostile envi- 
ronment theory, the employee need 
not show a tangible job detriment in 
order to hold the employer liable 
under Title VII. 

The substantive standards for hos- 
tile environment claims were set 
forth by the Court in Meritor and 
later reaffirmed in Harris v. Forklift 
Systems, Inc., 510 U.S. 17, 21 (19983). 
Under these decisions, sexual harass- 
ment is actionable if it is sufficiently 
“severe or pervasive” to alter the 
terms and conditions of the plaintiff’s 
employment. A hostile or abusive 
work environment is created when a 
reasonable person would find it hos- 
tile or abusive and the victim also 
subjectively perceives it as such. 
Unlike quid pro quo harassment, the 
discriminatory alteration in the 
terms and conditions of plaintiff’s 
employment is “constructive” as op- 
posed to “explicit,” and the employee 
must prove the offending conduct 
was “severe or pervasive.”!! The spo- 
radic use of abusive language, gen- 
der-related jokes, and occasional 
teasing are not deemed to be severe 
or pervasive, but rather “ordinary 
tribulations of the workplace.”! 
Moreover, to be considered pervasive, 
incidents of environmental harass- 
ment musi be more than episodic; 
rather, they must be sufficiently con- 
tinuous and concentrated.” Title VII 
does not prohibit genuine but innocu- 
ous differences in the ways men and 


women continually interact with 
members of the same or opposite sex, 
and simple teasing, off-hand com- 
ments and isolated incidents, unless 
extremely serious, will not amount 
to discriminatory changes in the 
terms and conditions of employ- 
ment.'* Rather, the Court has made 
it abundantly clear that Title VII 
should not be made the functional 
equivalent of a“general civility code,” 
and conduct must be extreme before 
it will be deemed sufficiently severe 
as to give rise to an actionable hos- 
tile work environment claim. 


The Ellerth and 
Faragher Decisions 

Both Ellerth and Faragher in- 
volved, in the Court’s view, hostile 
environment sexual harassment 
claims in which the alleged harass- 
ment was committed by a supervi- 
sory employee. However, in a broader 
sense, the Court used these decisions 
as vehicles to clarify virtually all the 
principles pertaining to employer li- 
ability in sexual harassment cases. 
This is evidenced by the substantial 
dicta concerning employer liability in 
quid pro quo and hostile environment 
claims for harassment perpetrated 
by either supervisory or lower level 
employees. 


The Facts of Ellerth 

Plaintiff, Kimberly Ellerth, a 
former salesperson, alleged that she 
was forced to resign because Ted 
Slowik, a vice president of sales and 
marketing in her division, continu- 
ously harassed her. Slowik served as 
vice president in one of Burlington’s 
eight divisions, and was considered 
a mid-level manager who was not 
responsible for decision- or policy- 
making. Slowik was not Ellerth’s 
immediate supervisor, as Ellerth an- 
swered to an individual in Chicago 
who, in turn, answered to Slowik in 
New York. 

Throughout Ellerth’s tenure at 
Burlington, Slowik made sexual re- 
marks and engaged in other sexual 
behavior toward Ellerth. In a promo- 
tion interview, Slowik expressed res- 
ervations about Ellerth’s promotion 
chances because she was not “loose” 
enough, and then reached over and 


rubbed her knee. When Ellerth re- 
ceived the promotion, Slowik said 
that the factory men would like 
“women with pretty butts and legs.” 
When Ellerth called Slowik for per- 
mission to insert a customer’s logo 
into a fabric sample, Slowik re- 
sponded, “I don’t have time for that 
right now—unless you want to tell 
me what you are wearing.” 

Ellerth resigned after a different 
supervisor cautioned her about the 
importance of promptly returning 
telephone calls to customers. Her ini- 
tial letter of resignation did not re- 
fer to the alleged sexual harassment; 
however, three weeks later, Ellerth 
sent a letter explaining that she quit 
because of Slowik’s behavior. During 
her tenure at Burlington, Ellerth did 
not inform anyone in authority (in- 
cluding her immediate supervisor) 
about Slowik’s conduct, despite 
knowing Burlington had a policy 
against sexual harassment. 

Ellerth filed suit, alleging discrimi- 
nation in violation ofTitle VII and con- 
structive discharge. The district court 
granted Burlington summary judg- 
ment, which the Seventh Circuit, en 
banc, reversed, in eight separate opin- 
ions with no controlling rationale. 


The Supreme Court 
Decision in Ellerth 

The Supreme Court reversed, hold- 
ing that an employee who refused a 
supervisor's sexual advances, yet suf- 
fered no tangible job detriment, may 
nevertheless recover against the 
employer without showing the em- 
ployer is negligent or otherwise at 
fault, subject to an affirmative de- 
fense. The Supreme Court began by 
assuming with the “important propo- 
sition” that a trier of fact could find 
in Slowik’s remarks numerous 
threats to retaliate against Ellerth 
if she denied him sexual liberties. 
The Court then recognized the 
threats were not carried out or ful- 
filled. Because Ellerth’s claim in- 
volved only unfulfilled threats, the 
Court felt the claim was not one of 
quid pro quo harassment, but instead 
was a hostile work environment 
claim requiring a showing of severe 
or pervasive conduct. 

The Court then turned to what it 
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believed was the logical starting 
point for its inquiry—the Restate- 
ment (Second) of Agency. Section 219 
(1) of the Restatement, the Court 
noted, “sets out a central principle of 
agency law: ‘[a] master is subject to 
liability for the torts of his servants 
committed while acting in the scope 
of their employment.”'* The Court 
observed that the Restatement de- 
fines conduct, including an inten- 
tional tort, to be within the scope of 
employment when “actuated, at least 
in part, by a purpose to serve the [em- 
ployer],” even if it is forbidden by the 
employer. However, a supervisor act- 
ing out of gender-based animus or a 
desire to fulfill sexual urges is not 
actuated, even in part, by a purpose 
to serve the employer. The harassing 
supervisor, (as was with the case with 
Slowik) often has personal motives 
which are unrelated, and even anti- 
thetical, to the objectives of the em- 
ployer.’’ Accordingly, the Court con- 
cluded that for Title VII purposes, 
“(t]he general rule is that sexual ha- 
rassment by a supervisor is not con- 
duct within the scope of employ- 
ment.”!6 

Next, the Court turned to §219(2) 
of the Restatement, observing that 
the “scope of employment principle 
does not define the only basis for 
employer liability under agency prin- 
ciples,” and that agency principles 
may impose liability on employers 
when employees are aided by the 
existence of the agency relationship 
in committing tortious conduct.'® At 
first blush, one might believe this 
means that because an individual is 
an agent of the employer, proximity 
and regular contact with employees 
is facilitated, even inevitable, and 
that such contact and proximity may 
afford a captive pool of potential vic- 
tims. However, the Court declined to 
adopt this interpretation because 
“[wlere this to satisfy the aided in the 
agency relation standard, an em- 
ployer would be subject to vicarious 
liability not only for all supervisor 
harassment, but also for co-worker 
harassment... .”?° Subsequently, the 
Ellerth Court found that “[wJhatever 
the exact contours of the aided in the 
agency relation standard, its require- 
ments will always be met when a su- 


pervisor takes a tangible employment 
action against a subordinate.” 

Following this dicta, the Court fo- 
cused on the issue of “[w]hether the 
agency relation aids in commission 
of supervisor harassment which does 
not culminate in a tangible employ- 
ment action ....”2? In Ellerth, Slowik’s 
conduct, which included making 
threats of tangible job detriment 
against Ellerth, was not of the kind 
which would be perpetrated by a 
nonsupervisory co-employee. Accord- 
ing to the Court, when a supervisor 
claims he or she can make an 
employee’s job difficult, they are ap- 
plying the very type of leverage and 
power which their position gives 
them vis-a-vis lower employees and 
clearly, such supervisors are aided in 
the commission of the harassment by 
virtue of the agency relationship with 
the employer who has invested the 
supervisor with such power. Hence, 
the Ellerth Court held, “[aJn em- 
ployer is subject to vicarious liabil- 
ity to a victimized employee for an 
actionable hostile environment cre- 
ated by a supervisor with immediate 
(or successively higher) authority 
over the employees.”” 

However, at the same time, the 
Court was mindful that Congress’ 
primary objective under Title VII was 
to prevent and deter discrimination 
in the workplace, and only second- 
arily to provide a remedy to ag- 
grieved employees. In seeking to har- 
monize this primary goal with its 
conclusion that an employer can be 
subject to vicarious liability, the 
Court articulated an affirmative de- 
fense that employers may assert in 
hostile environment litigation: 


When no tangible employment action is 
taken, a defending employer may raise 
an affirmative defense to liability or dam- 
ages, subject to proof by a preponderance 
of the evidence. The defense comprises 
two necessary elements: (a) that the em- 
ployer exercised reasonable care to pre- 
vent and correct promptly any sexually 
harassing behavior, and (b) that the plain- 
tiff employee unreasonably failed to take 
advantage of any preventive or corrective 
opportunities provided by the employer 
or to avoid harm otherwise. .. . No affir- 
mative defense is available, however, 
when the supervisor’s harassment culmi- 
nates in a tangible employment action, 
such as discharge, demotion, or undesir- 
able reassignment.” 
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Therefore, the Court apparently 
struck a compromise, following Con- 
gress’ directive to determine em- 
ployer liability under agency prin- 
ciples, and concurrently providing an 
affirmative defense for employers 
who take a decidedly pro-active ap- 
proach to preventing harassment in 
the workplace. 


The Facts of Faragher 

Plaintiff, Beth Ann Faragher, a 
former lifeguard for the City at the 
Marine Safety Section of Boca Raton, 
sued the city and two lifeguard su- 
pervisors, Bill Terry and David 
Silverman, alleging she was forced to 
resign because the supervisors cre- 
ated a sexually hostile atmosphere 
at work. The supervisors repeatedly 
subjected plaintiff and other female 
lifeguards to “uninvited and offensive 
touching,” made lewd remarks, and 
spoke to women in offensive terms. 
For example, Terry allegedly told 
Faragher he would never promote a 
woman to the rank of lieutenant, and 
Silverman remarked, “Date me or 
clean the toilets for a year.” However, 
Faragher suffered no adverse, tan- 
gible employment action. 

There was a clear chain of com- 
mand at the Marine Safety Section— 
lifeguards reported to lieutenants 
and captains, and the lieutenants 
and captains reported to Terry, who 
possessed authority to supervise all 
aspects of the lifeguards’ work as- 
signments, to engage in counseling, 
to deliver oral reprimands, and to 
make a record of any discipline. 
Silverman and another training cap- 
tain, Robert Gordon, were respon- 
sible for making the lifeguards’ daily 
assignments, and for supervising 
their work and fitness training. 

Faragher did not complain to 
higher management about Terry or 
Silverman. She did tell Gordon, her 
friend, of Terry and Silverman’s be- 
havior, but she did not regard these 
informal discussions as a complaint 
to a supervisor. In 1986, the city an- 
nounced an anti-harassment policy 
in a memorandum addressed to all 
employees. However, in May 1990, 
the city revised its anti-harassment 
policy and reissued a statement of 
the new policy. Although the city may 
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have actually circulated memos and 
statements regarding the new policy 
to some employees, the city com- 
pletely failed to disseminate and cir- 
culate its policy among the employ- 
ees of the Marine Safety Section. 
Therefore, Terry, Silverman, Gordon, 
and many other lifeguards were un- 
aware of the revised policy. 

Two months before Faragher re- 
signed, Nancy Ewanchew, a former life- 
guard, wrote the city’s personnel direc- 
tor and complained that Terry and 
Silverman harassed her and the other 
female lifeguards. Following an inves- 
tigation, the city determined Terry and 
Silverman had behaved improperly, 
and both received reprimands. 

Faragher sued the city, Terry, and 
Silverman under Title VII. Following 
a bench trial, the district court con- 
cluded the supervisors’ conduct was 
sufficiently serious to alter the con- 
ditions of Faragher’s employment 
and to constitute an abusive work 
environment. The district court held 
the city liable for the harassment 
because the harassment was perva- 
sive enough to support an inference 
of “knowledge or constructive know]l- 
edge” on the part of the city. However, 
the 11th Circuit, sitting en banc, re- 
versed, holding that Terry and 
Silverman were not acting within the 
scope of their employment when they 
engaged in the harassing conduct, 
their agency relationship with the 
city did not facilitate the harassment, 
constructive knowledge of the ha- 
rassment could not be imputed to the 
city, and the city could not be held 
liable for negligence in failing to pre- 
vent the harassment. 


The Faragher Decision 

The Supreme Court reversed, hold- 
ing that, on the facts of Faragher, the 
failure of the city to disseminate the 
policy precluded the use of the affir- 
mative defense. The Court determined 
the conduct of Terry and Silverman 
was severe and pervasive, and created 
a hostile work environment. As it did 
in Ellerth, the Court then embarked 
upon a comprehensive review of the 
various agency theories under which 
employers can be found vicariously li- 
able for harassment committed by 
their supervisory personnel. 


To ameliorate the 
tension between its 
holding in Meritor and 
its current position, 
the Court reaffirmed 
the same two-prong 
affirmative defense 
previously described 
in Ellerth. 


The Court first rejected the notion 
that Terry and Silverman were acting 
within the scope of their employment, 
pointing to ample authority in appel- 
late court decisions that harassment 
by supervisors is conduct outside the 
scope of their employment. As in 
Ellerth, the Supreme Court’s holding 
that the city was liable was based upon 
§19(2)(d) of the Restatement (Second) 
of Agency, in that the supervisors’ con- 
duct was facilitated by the existence 
of the agency relationship. 

Finally, the Court recognized the 
tension between its holding in 
Meritor that an employer is not 
“automatically” liable for harass- 
ment by a supervisor who creates a 
hostile environment, and its current 
position that a supervisor’s miscon- 
duct aided by supervisory authority 
subjects the employer to vicarious 
liability. To ameliorate this tension, 
the Court reaffirmed the same two- 
prong affirmative defense previously 
described in Ellerth.* 


Employer Liability After 
Ellerth and Faragher 

In reading these two decisions, 
there is an overriding sense the Su- 
preme Court wanted to set the record 
straight, regarding all pertinent 
theories of employer liability in 
Title VII sexual harassment cases. 
While the Court may have ultimately 
added more confusion than it elimi- 
nated to the concept of employer li- 
ability for sexual harassment, some 


general propositions can be gleaned 
from these two decisions. 

First, it is clear that in quid pro 
quo harassment, the employer will be 
held strictly liable regardless of 
whether it knows or should know of 
the harassment. However, there must 
be a tangible job detriment or there is 
no liability for quid pro quo harass- 
ment. It is evident, following Ellerth, 
that unfulfilled threats of an adverse 
employment action will not be suffi- 
cient to establish liability for quid pro 
quo harassment. However, negligence 
on the part of the employer is not a 
prerequisite to liability and the affir- 
mative defense is unavailable when an 
adverse employment action occurs. 

Second, an employer will be vicari- 
ously liable when a legally sufficient 
hostile work environment claim has 
been established based upon super- 
visory conduct, irrespective of negli- 
gence, but will be allowed to assert 
the affirmative defense recognized in 
Ellerth and Faragher. 

Third, with regard to hostile envi- 
ronment harassment perpetrated by 
co-employees who do not occupy a su- 
pervisory position, the employer will 
be liable only if it knew or should have 
known of the harassment and failed 
to take reasonably prompt and appro- 
priate action to stop the harassment. 

Fourth, in rare cases, the harass- 
ment may be motivated, at least in 
part, by a purpose to serve the em- 
ployer, and thus the employee may 
be deemed to be acting within the 
scope of employment. For example, 
the employer may desire to have 
fewer female employees and an 
employee’s harassment against the 
female employees may assist in ef- 
fectuating that goal, resulting in vi- 
carious liability. 


Conclusion and 
Recommendations 

While Ellerth and Faragher may 
signify an expansion of employer li- 
ability in hostile environment cases, 
they also may have the correspond- 
ing effect of an overall diminution of 
hostile environment sexual harass- 
ment in the workplace. It is notewor- 
thy, as well, that the affirmative de- 
fense fashioned by the Court in 
Ellerth and Faragher is aimed at hav- 
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ing victims take some responsibility 
to help themselves, given that the 
Court has superimposed the classic 
doctrine of avoidable consequences 
into the arena of hostile work envi- 
ronment litigation. The employee 
must act with reasonable care to take 
advantage of the employer’s safe- 
guards and “otherwise” prevent 
harm that could have been avoided. 
What the “otherwise” means is hard 
to pinpoint at this juncture, but, as 
case law evolves, it may mean that 
the victimized employee must take 
steps to limit exposure to the offend- 
ing supervisor to the extent fea- 
sible—certainly during nonwork 
hours and outside the workplace.” 
On the other hand, the affirmative 
defense recognized in Faragher and 
Ellerth will encourage employers to 
take prompt and reasonable steps to 
prevent and curb harassment and to 
provide effective grievance machinery 
for employees victimized by harass- 
ment. Therefore, Title VII’s primary 
objective of “prevention” will be served. 
The teachings of Ellerth and Faragher 
are that courts and juries will not look 
favorably upon employers who fail to 
take a decidedly pro-active approach 
against harassment in the workplace. 
As such, the following suggestions may 
help employers and their attorneys 
avoid liability for harassment: 
* Develop a comprehensive anti-ha- 
rassment policy which prohibits all 
forms of harassment, including 
same-sex harassment. 
¢ Conspicuously disseminate and 
notify employees of the harassment 
policy in the form of letters, postings 
in the workplace, employee hand- 
books, training sessions, seminars, 
and meetings. 
¢ Provide harassment training as 
part of new employee and new super- 
visor orientation. 
¢ Provide harassment training spe- 
cifically designed for supervisors, and 
offer the training at least on an an- 
nual basis. 
© Develop a policy for reviewing su- 
pervisory actions which culminate in 
a tangible job detriment, and require 
that before any tangible adverse 
employment action is taken, it be 
presented to upper management for 
careful review. 


* Conduct comprehensive back- 
ground checks to avoid hiring (or pro- 
moting) supervisors who may commit 
harassment.?’ 

¢ Employers should consider sus- 
pending employees pending dis- 
charge prior to taking a “tangible job 
detriment” in situations which may 
involve harassment, and paying the 
employee for the time off if not ter- 
minated.”® 

¢ Employers could seek indemnity or 
some other form of agreement from 
supervisors, outlining the supervisor’s 
promise not to commit harassment and 
protecting employers if the agreement 
is violated.” O 
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Tax Law 


TRA 97 Is Not the Only Reason to Review 
Existing Estate Plans Involving Closely Held Stock 


he Taxpayer Relief Act of 

1997 provided an exclu- 

sion from a decedent’s tax- 

able estate for a “qualified 
family owned business.”! Deciding 
whether to take advantage of this 
new tax benefit is one reason that 
all estate plans involving closely 
held stock should be reviewed. In 
addition, there have been three sig- 
nificant cases and various IRS rul- 
ings over the last 15 years that af- 
fect estate planning when closely 
held stock is involved. The purpose 
of this article is to discuss how these 
cases and rulings might affect estate 
planning for closely held stock and 
what steps might be taken so as to 
best provide for the family’s reten- 
tion of the corporation. 

The following facts are assumed 
for purposes of this article. This is a 
first marriage. The husband is the 
sole owner of all of the 1,000 shares 
of a successful closely held corpora- 
tion which is appraised at 
$3,000,000 before any discounts. 
Both the clients’ adult son and 
daughter are active in the business, 
and the clients want to retain the 
corporation for them and possibly 
future generations. In addition to 
this business, the wife owns in her 
name alone a residence worth 
$300,000, and $600,000 of bank ac- 
counts and mutual funds. Husband 
also has $600,000 of the same kind 
of assets solely in his name. It is as- 
sumed that the husband dies first, 
survived by his spouse and two chil- 
dren. It is further assumed that the 
requirements of the “qualified fam- 
ily owned business” tax benefit have 
been met, and the husband’s per- 
sonal representative has specific au- 
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thority granted to him in the 
husband’s will (or revocable trust) to 
make the necessary election. 


Taxpayer Relief Act of 1997 


The Taxpayer Relief Act of 1997 


included new §2033A which purports 
to provide a $1,300,000 exclusion for 
family owned businesses. This sec- 


tion and its impact on marital de- 
duction drafting were addressed in 


detail in articles in the December 


1997! and June 1998? issues of Es- 
tate Planning. Thus, a detailed ex- 
planation of this new provision will 
not be addressed herein. 


Minority Discounts 
and Control Premiums 

In Revenue Ruling 93-12* the IRS 
reversed its prior position on the is- 
sue of minority interest discounts, 
and stated that “in the case of a cor- 


poration with a single class of stock, 
notwithstanding the family relation- 
ship of the donor, the donee, and 
other shareholders, the shares of the 
other family members will not be 
aggregated with the transferred 
shares to determine whether the 
transferred shares should be valued 
as part of a controlling interest.”* 
The significance of this ruling as it 
relates to this article is its statement 
that the IRS will follow cases like 
Bright, 658 F.2d 999, 48 AFTR 2d 81- 
6292, 81-2 USTC Par. 13,436 (CA-5 
1981); Propstra, 680 F.2d 1248, 50 
AFTR 2d 82-6153, 82-2 USTC Par. 
13,475 (CA-9, 1982); Andrews, 79 T.C. 
938 (1982); and Lee, 69 T.C. 860 
(1978), in the future. This decision 
created certain possibilities for es- 
tate tax planning purposes. 

Even though most attorneys are 
quite knowledgeable about minority 
interest discounts, they are less 
aware of the significance of control 
in valuing closely held stock. In Rev. 
Rul. 59-60,° the IRS ruled that the 
size of the block of stock in a closely 
held corporation is a relevant factor 
in calculating the value of that block. 
In reaching this conclusion the Ser- 
vice stated that “[a]lthough it is true 
that a minority interest in an un- 
listed corporation’s stock is more dif- 
ficult to sell than a similar block of 
listed stock, it is equally true that 
control of a corporation, either actual 
or in effect, representing as it does 
an added element of value, may jus- 
tify a higher value for a specific block 
of stock.”* In Newhouse Est. v. Comr, 
94 T.C. 193 (1990), nonacq. 1991-1CB 
1, the Tax Court in defining control 
stated “[c]ontrol means that, because 
of the interest owned, the share- 
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holder can unilaterally direct corpo- 
rate action, select management, de- 
cide the amount of distribution, re- 
arrange the corporation’s capital 
structure, and decide whether to liq- 
uidate, merge or sell assets.” 
Regarding the percentage of stock 
necessary to be deemed to have con- 
trol, the Tax Court has held that not- 
withstanding language to the con- 
trary in both the regulations® and 
Rev. Rul. 59-60, the term control for 
purposes of applying a control pre- 
mium to stock only exists where nu- 
merical control is present as opposed 
to effective control.? This assumes, of 
course, that a simple majority of the 
shares is all that is necessary under 
state law to exercise control. Con- 
cerning the potential increase in 
value of a stock interest that is de- 
termined to be a “controlling inter- 
est,” an example is Salsbury Estate 
v. Comr, 34'T.C.M. 1975-333, in which 
the Tax Court applied a 38.1 percent 
control premium to a 51.8 percent 
block of stock owned by a decedent. 
Bearing in mind just how much the 
existence or absence of control may 
affect the value of an individual’s 
stock interest in a closely held cor- 
poration, the next question concerns 
the points in time that the value of 
the stock is relevant and how does 
control or lack of control affect the 
stock’s value at these times. One rel- 
evant time is, of course, at the 
shareholder’s date of death for pur- 


poses of figuring his gross estate. In 
this regard if one person owns 100 
percent of a corporation consisting of 
1,000 shares of stock valued at 
$3,000,000 (after a lack of market- 
ability discount), then this would 
normally be the value of his interest 
for figuring the gross estate. How- 
ever, if the decedent owns less than 
100 percent, then the existence or ab- 
sence of control comes into play in 
valuing his interest. For example, if 
a decedent owned 50.1 percent of the 
outstanding shares of this corpora- 
tion, these 501 shares would not be 
valued at $1,503,000, but under the 
rationale of Salsbury might be in- 
creased by 38.1 percent to reflect a 
control premium inherent in this con- 
trolling interest. In such a situation, 
the IRS could argue based on 
Salsbury that the value of these 501 
shares is $2,075,643 for estate tax 
purposes. But, if the individual gave 
away just two of these 501 shares 
prior to his death, his estate would 
no longer have a controlling interest 
in the corporation. As a result these 
499 shares would be a minority in- 
terest entitled to a minority interest 
discount. If the applicable minority 
discount was 20 percent, these 499 
shares would be valued at only 
$1,197,600. By giving away just two 
shares, the individual has reduced 
his gross estate by $878,043. 

The second point in time when the 
value of closely held stock can have 
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significance is the date the stock is 
distributed from the estate or revo- 
cable trust to its ultimate recipient. 
In this respect if either the marital 
share or the credit shelter share is 
stated as a pecuniary amount, then 
there are possible tax consequences 
that must be considered in connec- 
tion with the distribution. Has the 
stock either appreciated or depreci- 
ated from the decedent’s date of 
death to the date of the distribution? 
In either case, if the stock is distrib- 
uted using date of distribution val- 
ues, then gain or loss will be recog- 
nized in connection with funding the 
pecuniary amount marital share or 
the pecuniary amount credit shelter 
share. Further, if a pecuniary mari- 
tal formula is used and the stock de- 
preciates in value, then more stock 
would have to be distributed to make 
up the marital share which would 
reduce the residue which makes up 
the credit shelter share. As a result, 
part of the decedent’s unified credit 
would be wasted. In addition, de- 
pending on the allocation of stock 
between the marital share and the 
credit shelter share, the value of any 
such interest may be either increased 
or decreased because of the existence 
or absence of the aspect of control 
within said interest. The following 
two sections of this article will deal 
with this issue. 


Ahmanson Foundation 
v. United States 

Ahmanson Foundation v. United 
States, 674 F.2d 761 (1981), points out 
a potential trap that might be en- 
countered upon the death of the first 
spouse when a standard marital de- 
duction trust/credit shelter trust ar- 
rangement is used and the first 
spouse to die owns more than 50 per- 
cent of the outstanding stock of a cor- 
poration. 

To illustrate the consequences of 
this potential trap, assume that the 
husband’s 1,000 shares of stock is 
appraised at $3,000,000 at his death 
(in 1998) and that his estate and the 
IRS agree upon a 20 percent discount 
from this amount for lack of market- 
ability. After the discount the value 
of the stock that will be used for fund- 
ing purposes is $2,400,000 ($2,400 


AN. 


per share). Assume further solely for 
the following discussion that the hus- 
band has no other assets (individu- 
ally, jointly or otherwise) that a pe- 
cuniary marital deduction formula is 
used and that the new exclusion un- 
der §2033A is elected. Therefore, af- 
ter excluding $675,000 of the stock 
under §2033A, the husband’s gross 
estate would be $1,725,000 and the 
marital deduction would be 
$1,100,000 (assuming the $625,000 
exemption equivalent for 1998). If 458 
shares ($1,100,000) of the closely held 
stock is distributed to the marital trust, 
it appears that the full marital deduc- 
tion is allowable. However, the 458 
shares which are distributed to the 
marital trust only constitute a minor- 
ity of the total outstanding shares of 
the corporation. 

Because in the above situation the 
estate of the first spouse to die owns 
a majority of the outstanding stock 
and the marital share receives only 
a minority of the total outstanding 
shares, the IRS will recompute the 
allowable marital deduction for the 
estate based on the date of distribu- 
tion value of what the marital trust 
actually receives. This is the ap- 
proach called for inAhmanson Foun- 
dation, TAM 9050004, and TAM 
9403005. Consequently, the marital 
deduction will be reduced by the IRS 
to reflect that what was received by 
the marital trust was only a minor- 
ity interest in the corporation. 

As a result of Ahmanson Founda- 
tion, TAM 9050004, and TAM 
9403005, in order to get the full mari- 
tal deduction under these circum- 
stances, additional stock would have 
to be added to the marital share (at 
its discounted value). Assuming that 
the applicable minority interest dis- 
count is 20 percent under these cir- 
cumstances and that as indicated 
above the maximum allowable mari- 
tal deduction is $1,100,000, then the 
IRS would reduce the marital deduc- 
tion allowed to $880,000, a decrease 
of $220,000. In order to get the full 
$1,100,000 marital deduction, the 
personal representative would have 
to contribute an additional 115 
shares (at the discounted value of 
$1,920 per share) to the marital 
share. But since only 43 shares are 
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needed to make the marital share the 
controlling or majority shareholder, 
this would be the correct number of 
shares that would have to be added 
to obtain the maximum marital de- 
duction. 

The net result of the IRS recom- 
putation of the allowable marital 
deduction under these facts is that 
only 499 shares rather than 542 
shares would be left to fund the credit 
shelter trust. As a result, the 
husband’s estate under this example 
has lost the benefit of $103,200 (43 
shares x $2,400) that otherwise could 
have been contributed to the credit 
shelter trust. 

As indicated earlier, the above dis- 
cussion assumes that the husband 
has no other assets to make up this 
$103,200 shortfall in the credit shel- 
ter trust. If other assets are available 
they could be used to take advantage 
of the unused available unified 
credit. But if there are not sufficient 
other assets in the husband’s estate 
to make up the deficit, such as in the 
case of too much jointly owned prop- 
erty between the husband and wife, 
then part of the husband’s available 
unified credit will be wasted in this 
situation. 

A further consequence of the IRS 
recomputation of the allowable mari- 
tal deduction is its effect on the sur- 
viving spouse’s gross estate at her 
death. Because 43 additional shares 
of the husband’s stock have to be 
transferred to the marital trust, 


there is that much more stock sub- 
ject to taxation at the spouse’s death. 
Unless there is some provision in the 
marital trust which allows the sur- 
viving spouse to make gifts of the 
stock or some other way to withdraw 
or remove at least two shares, the 
inclusion of these extra 43 shares will 
cause the marital trust to hold a con- 
trolling interest in the corporation at 
the spouse’s death. This will result 
in additional estate taxes at the sur- 
viving spouse’s death on account of 
the existence of a control premium. 

The Ahmanson Foundation case 
principle has potential application to 
any situation where the first spouse 
owns a majority of the outstanding 
stock and the marital trust ends up 
receiving a minority interest in the 
corporation’s stock. In fact, with 
larger estates when the husband 
owns less than 100 percent of the 
outstanding stock the effect can be 
even more pronounced the closer the 
husband’s ownership is to 50 percent. 
Take, for example, a situation where 
the husband owns 501 shares (of 
1,000 shares outstanding) worth 
$10,000,000 after lack of marketabil- 
ity. If the husband has no other as- 
sets available to fund the credit shel- 
ter trust and the difference between 
the value of the husband’s control- 
ling interest and a minority interest 
value is only 20 percent, even two 
shares distributed to the credit shel- 
ter trust would result in a reduction 
of the marital deduction by approxi- 
mately $1,740,000 ($8,700,000 mari- 
tal deduction x 20 percent). In order 
to protect the maximum marital de- 
duction in this case, not only would 
the full $625,000 credit shelter 
amount have to go unfunded but also 
the entire new family-owned busi- 
ness exclusion would be wasted. 

It should be possible to avoid the 
above result by doing a post-death 
recapitalization of the corporation 
before the distribution is made. How- 
ever, such a recapitalization is expen- 
sive and could be avoided with proper 
advance planning. As will be ex- 
plained hereafter, such planning 
should include the lifetime transfer 
by the husband of a sufficient 
amount of his stock to his spouse and 
his children so that the husband is 
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only a minority shareholder at his 
death. This transfer would totally 
avoid the above consequences, be- 
cause Ahmanson Foundation and the 
letter rulings associated therewith 
only apply when the husband owns 
more than 50 percent of the stock at 
the date of his death. 


Estate of Chenoweth 
v. Commissioner 

The second significant recent de- 
cision involving closely held stock is 
the Estate of Chenoweth, 88T.C. 1577 
(1987). This case involves a potential 
planning opportunity when the first 
spouse to die owns a substantial 
majority of the closely held stock. In 
Chenoweth, which is a case that origi- 
nated out of Tallahassee, the dece- 
dent owned all of the outstanding 
stock in a closely held corporation 
that was valued for federal estate tax 
purposes at $2,834,000. This value 
was accepted by the IRS. The 
decedent’s will specifically devised 51 
percent of his shares to his wife 
which qualified for the marital de- 
duction. For distribution purposes, 
the estate valued this 51 percent not 
at $1,445,340 (its §2031 per share 


value) but rather at $1,996,000 
(which not coincidentally is the same 
38.1 percent premium decided upon 
in Salisbury) on account of the con- 
trol element alleged to be included 
in connection with this 51 percent 
interest. The Tax Court agreed with 
the estate’s approach (although it did 
not rule on the amount of the dis- 
count allowable) and held that for 
purposes of §§2031 and 2056 the per 
share value is not necessarily the 
same. 

The importance of the Chenoweth 
decision lies in the use of a control 
premium argument to increase the 
amount of the husband’s assets that 
can be distributed to his credit shel- 
ter trust upon his death. Under cer- 
tain facts the making of an outright 
devise of a controlling interest in the 
stock to the surviving spouse plus the 
use of a pecuniary marital formula 
to obtain the balance of the marital 
deduction (funded at date of distri- 
bution value) will result in additional 
amounts of the husband’s assets be- 
ing distributed to his credit shelter 
trust. Consider how such an ap- 
proach might work with the follow- 
ing arrangement. 


Pecuniary Marital Formula for 
Balance of Marital Deduction 

In order to accomplish the desired 
result under the assumed facts of 
this article the decedent’s will in this 
instance would have to provide a spe- 
cific devise similar to the following: 
I devise 501 shares of my XYZ Cor- 
poration, common stock, to my wife, 
Mary Roe. In addition, the will would 
provide a pecuniary marital formula 
to cover any additional amount 
needed to take advantage of the bal- 
ance of the maximum marital deduc- 
tion. The will would further direct 
that this pecuniary marital formula 
is to be funded using date of distri- 
bution values. 

Under the assumed facts of this 
article, and assuming that the elec- 
tion under new §2033A is made, if the 
$3,000,000 value of the stock is re- 
duced 20 percent to reflect a lack of 
marketability discount, the 
husband’s gross estate (after exclud- 
ing the 1998 $675,000 exclusion for 
a family owned business) would be 
$2,325,000 ($2,400,000 stock and 
$600,000 liquid assets less 
$675,000). The marital deduction (as- 
suming the 1988 exemption equiva- 


Check appropriate box(es) 


Journal 
QO One-year subscription 


Attorney or customer # 


Q Three-year subscription 


The Florida Bar Journal - News Subscription 


650 Apalachee Parkway Tallahassee, FL 32399-2300 


News 


QO Back issues 12 months or less 


Q Back issues older than 12 months 


Name 


One-year subscription $30 


Three-year subscription $75 


Order placed by 


Street Address 


City. State 


Zip 


Please return this copy with your remittance to the attention of Circulation, The Florida Bar Journal-News. 


102 THE FLORIDA BAR JOURNAL/OCTOBER 1998 


$40 
$100 
| 
| 


lent of $625,000) would be 
$1,700,000. The value of the 501 
shares devised outright to Mrs. Roe 
based on their §2031 value of $2,400 
per share would be $1,202,400. 
Therefore, approximately an addi- 
tional $498,000 of the husband’s 
other shares of stock or a like amount 
of his liquid assets would have to be 
distributed to make up the balance 
of the marital share. But if this 
stock’s value is increased by 20 per- 
cent to reflect a control premium as- 
sociated with this controlling inter- 
est, then this 501 shares would be 
worth $1,442,880 ($2,880 per share) 
for distribution purposes. Under this 
approach only approximately 
$257,000 of the husband’s liquid as- 
sets has to be used to make up the 
balance of the marital deduction 
amount. 

In the above situation the marital 
share has received assets having an 
aggregate fair market value at the 
date of distribution that is at least 
equal to the marital deduction 
claimed and consequently there 
should be no problem with Revenue 
Procedure 64-19.7! As a result 218 
shares (assuming that 281 shares 
covered by the new §2033A exclusion 
goes to a separate trust) of the 
husband’s stock and $343,000 of the 
husband’s liquid assets can be dis- 
tributed to his credit shelter trust. 
Arguably, these 218 shares which the 
credit shelter share has received is 
only a minority interest which is 
worth less than its §2031 value. But 
if you look at this situation from the 
standpoint that the personal repre- 
sentative has been able to transfer 
an additional $241,000 ($343,000 
versus $102,000) of the husband’s liq- 
uid assets to his credit shelter trust, 
then the benefits should be obvious. 
Consider the result if the allowable 
control premium is 38.1 percent as 
determined by the Tax Court in 
Salsbury." In such a case the value 
of the 51 percent interest would be 
$1,660,554 and only $40,000 would 
be needed to make up the balance of 
the marital share. This would leave 
$560,000 of the husband’s liquid as- 
sets and the 218 shares of stock 
(which based on their §2031 value is 
$523,200) for his credit shelter trust. 


The Chenoweth 
approach can offer 
dramatic results 
under the right 
circumstances and, 
therefore, it should 
be considered 
whenever the facts 
warrant it. 


It must be recognized that the rea- 
son that the above technique works 
so well is because what is involved is 
a specific devise of the 501 shares. 
Since this is a distribution in satis- 
faction of a devise of specific prop- 
erty as provided in Regulation 
1.663(a)-1(b)(1), no gain or loss is rec- 
ognized by the estate in satisfying 
this devise to the surviving spouse. 
The result would not be the same if 
the surviving spouse was entitled to 
a pecuniary marital share and the 
personal representative had merely 
used his power to make non pro rata 
distributions to give the spouse 51 
percent of the stock. Generally, the 
tax results of this approach are su- 
perior to those of a specific devise to 
the surviving spouse and a residu- 
ary marital formula, because under 
the latter approach the entire resi- 
due of the estate would be distributed 
to the marital trust. 


Consequences with 
Basic Marital Trust/Credit 
Shelter Trust Arrangement 
What are the consequences of us- 
ing the Chenoweth approach when 
the will or revocable trust provides 
either a basic pecuniary marital de- 
duction or a basic residual marital 
deduction, but there is no specific 
devise of the 501 shares to the sur- 
viving spouse? With a basic pecuni- 
ary marital formula, the question is 
whether the personal representative 
can distribute 501 shares of the 


husband’s stock to the marital trust 
and claim a control premium for this 
transfer so that additional assets can 
be distributed to the decedent’s credit 
shelter trust. Even though there ap- 
pears to be no problem with Revenue 
Procedure 64-19 with this approach, 
there are income tax consequences 
that make this approach less than 
desirable. Specifically, since the fair 
market value (by including the con- 
trol premium) of the 501 shares at 
the date of the transfer to the mari- 
tal trust would exceed the §1014 ba- 
sis of these shares, gain would have 
to be recognized in connection with 
the distribution."® Because under a 
pecuniary marital formula it is the 
residue’s responsibility to pay the 
capital gain tax, the tax paid would 
reduce the amount passing to the 
credit shelter trust. Further, if the 
only asset remaining in the residue 
is closely held stock, a redemption of 
these shares to pay the capital gains 
tax might result in dividend treat- 
ment because the redemption is not 
to pay either 1) estate taxes or 2) 
administrative expenses, and there- 
fore §303 would not apply. In light of 
these consequences, this approach 
does not achieve the same benefits 
as when a specific devise of the stock 
is made to the surviving spouse. 

As indicated above, the Chenoweth 
approach can offer dramatic results 
under the right circumstances and, 
therefore, it should be considered 
whenever the facts warrant it. How- 
ever, because these results are so 
beneficial to the taxpayer, it should 
be anticipated that IRS will chal- 
lenge this approach. Also, if a 
Chenoweth approach is used, the sur- 
viving spouse should be encouraged 
to immediately give away sufficient 
shares of her stock so as to put her 
estate in a minority interest position 
by the date of her death. 


Bonner v. U.S. 

The final significant recent deci- 
sion involving closely held stock is 
the Estate of Louis F- Bonner v. US., 
84 F.3d 196, 77 AFTR2d 96-2369. 96 
USTC Par. 60,237 (5th Cir. 1996).This 
case involved the tax consequences 
at the surviving spouse’s death of 
fractional interests owned partially 
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by the surviving spouse and partially 
by the deceased spouse’s QTIP trust. 
The court held that, for estate tax 
valuation purposes, assets in a QTIP 
marital trust should not be aggre- 
gated with assets owned outright by 
the surviving spouse. Even though in 
this case the QTIP marital trust and 
the surviving spouse/decedent to- 
gether owned 100 percent of the 
stock, the two were treated sepa- 
rately for determining whether each 
was entitled to a fractional interest 
discount in the assets at the surviv- 
ing spouse’s death. In reaching its 
decision, the court cited the familiar 
willing buyer-willing seller principle 
for determining fair market value 
and stated that even though the fam- 
ily attribution rules control the in- 
clusion of the asset, they do not con- 
trol the value of the asset. The court 
indicated that a significant factor in 
this case was that it was the first 
spouse to die as opposed to the sur- 
viving spouse who controlled the ul- 
timate disposition of the assets in the 
QTIP marital trust. 

The Bonner decision is significant 
for its holding that for valuation pur- 
poses a QTIP marital trust and the 
surviving spouse are to be treated 
separately. This case can be used not 
only to counter the IRS’s argument 
as to the existence of a control pre- 
mium at the surviving spouse’s 
death, but also to support minority 
interest discounts for both interests. 
Even though Bonner dealt with frac- 
tional interest discounts as opposed 
to minority interest discounts, this 
appears to open up planning possi- 
bilities for the husband’s death such 
as distributing 49 percent of the 
closely held stock to a QTIP marital 
trust, 49 percent to the surviving 
spouse (and one percent each to the 
children) and yet possibly still ob- 
taining minority interest discounts 
for both interests upon the surviving 
spouse’s death. In fact, one commen- 
tator has suggested that Bonner, 
taken to its logical conclusion, might 
permit an 80 percent owner of a cor- 
poration to transfer half of his inter- 
est to an irrevocable trust and retain 
half outright and get minority inter- 
est discounts for both interests at his 
death.” 


The Bonner decision 
is significant for its 
holding that for 
valuation purposes a 
QTIP marital trust 
and the surviving 
spouse are to be 
treated separately. 


The Bonner case is also significant 
for what it did not decide. The court 
discussed that neither Mr. Bonner 
nor his estate had any control over 
the ultimate disposition of the trust’s 
assets. But, the court did not address 
the consequences, if any, that certain 
powers given to the surviving spouse 
might have. Further, the Bonner 
opinion did not even indicate what if 
any power the surviving spouse had 
in that particular QTIP trust (al- 
though the attorney who handled the 
case has advised that even though 
the surviving spouse was one of the 
trustees of the QTIP trust, the only 
benefits he was entitled to was the 
income from the trust and any prin- 
cipal necessary for his support as 
determined by both trustees). 

The above unanswered questions 
suggest that there are at least three 
different theories regarding the type 
of arrangement needed to obtain a 
Bonner type discount. The first 
theory is that all that is needed is 
two separate entities neither of 
which has more than 50 percent of 
the husband’s stock. Under this line 
of thought, apparently even a general 
power of appointment marital trust 
would be entitled to a minority in- 
terest discount under the Bonner ra- 
tionale. 

A second line of thought is that in 
addition to having separate entities, 
the surviving spouse cannot have any 
testamentary power of disposition 
over the stock if a Bonner type dis- 
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count is desired. This theory stems 
from the language in Bonner about 
the significance of “control over the 
ultimate disposition” of the assets. 
This theory is also based on the fact 
that the court relied on Estate of 
Bright as controlling authority and 
cited Bright to the effect that “the 
valuation is made as of the moment 
of death an0d must be measured by 
the interest that passes, as con- 
trasted with the interest held by the 
decedent before death or the inter- 
est held by the legatee after death.”® 
Therefore, under this line of reason- 
ing, if the surviving spouse has any 
control (e.g., a general power of ap- 
pointment) over the interest that 
passes, it should preclude a Bonner 
type discount. However, powers that 
appear to be permissible under this 
approach might include a five and 
five withdrawal power for the spouse 
or an unlimited lifetime withdrawal 
right for her. Both these powers ex- 
pire at the surviving spouse’s death 
and therefore there is no interest 
held by the spouse at the instant of 
death. 

The last line of thought would em- 
phasize that in order to qualify stock 
in a marital trust for a Bonner type 
discount, only a QTIP trust where the 
spouse has no control either during 
life or at death is acceptable. 

The second theory is probably the 
approach envisioned by the Bonner 
court. However, the most conserva- 
tive approach would be to use a QTIP 
marital trust in which either 1) the 
surviving spouse is the sole trustee, 
but does not have any principal dis- 
tribution or withdrawal rights either 
during life or at death or 2) a QTIP 
trust where someone else is the 
trustee. 

The Bonner rationale can apply to 
other situations. One situation is 
where the husband owns 100 percent 
of the stock and has used all of his 
unified credit during his lifetime. In 
such a situation he could devise 501 
shares outright to his wife and leave 
the remaining 499 shares to a Bonner 
type QTIP marital trust. If the 
spouse gives just two of her shares 
away prior to her death, then under 
Bonner both interests should be 
treated as minority interests, al- 


though she would still have voting 
control over the corporation if she 
was a trustee of the QTIP trust. How- 
ever, since it can be expected that IRS 
will vigorously contest this approach, 
the benefits should be weighed 
against the costs involved of the es- 
tate tax audit. 

Another situation where Bonner 
might be helpful is when the hus- 
band owns 100 percent of the stock, 
but the value of the stock is so great 
that, even after a lack of marketabil- 
ity discount, only a minority of the 
total shares can be distributed to his 
credit shelter trust and the §2033A 
trust. In this situation, depending on 
the value of the stock, it might be 
advisable to divide the remaining 
majority interest between a Bonner 
type QTIP and an outright devise to 
the surviving spouse. If properly 
structured, the stock in the Bonner 
type QTIP (assuming the surviving 
spouse is the sole trustee thereof) 
when added to the stock in the credit 
shelter trust and the §2033A trust 
(assuming the spouse is also the 
trustee of these trusts) would provide 
the spouse with the desired control 
over the corporation. Thereafter, the 
spouse could use her unified credit 
to make gifts of enough of the shares 
devised outright to her so as to put 
her estate in a minority interest po- 
sition by the date of her death and 
thus not have to rely on Bonner. If, 
however, she died before this was 
accomplished, she would always have 
Bonner to rely on. 


Planning When Closely 
Held Stock Is Involved 

The above mentioned cases empha- 
size the importance of proper plan- 
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ning whenever closely held stock is 
involved. As indicated above, the key 
to obtaining maximum discounts at 
the husband’s death hinges upon the 
lifetime division of the corporation 
among the husband’s family. Without 
such a division, there can be no mi- 
nority interest discount for the 
husband’s stock. By taking advan- 
tage of the gift tax marital deduction 
and annual exclusion gifts to chil- 
dren, the stock can be divided among 
the family members so that neither 
the husband nor the wife own more 
than 50 percent of the corporation. 
The benefits of such a lifetime divi- 
sion of the stock under the assumed 
facts of this article can be illustrated 
by the following example. Assume 
first that the husband gives 50 per- 
cent (500 shares) of the corporation 
to his wife. After this gift they begin 
an annual gift-giving program of 
$20,000 per year to their children 
and each spouse is able to give away 
50 shares prior to the husband’s 
death. Since the husband only owns 
45 percent of the outstanding stock 
at his death, then his estate should 
be entitled to both a lack of market- 
ability and a minority interest dis- 
count for the stock. Assuming that 
the combined discounts in this in- 
stance equal 40 percent of the 
$3,000,000 appraised value of the 
stock, then the husband’s 450 shares 
would be valued at only $810,000 at 
his death. If the full unified credit is 
available at the husband’s death, 
then a good portion of the husband’s 
shares could be distributed to his 


credit shelter trust so as to escape 
taxation at the surviving spouse’s 
later death. 


Conclusion 

Whenever closely held stock is in- 
volved in the estate planning for a 
married couple, as indicated herein, 
many issues must be addressed. An 
estate plan that will retain the stock 
and reduce estate taxes, not only 
upon the death of the first spouse but 
also upon death of the survivor, will 
increase the chance that the corpo- 
ration will survive for the benefit of 
future generations. Q 


1 (Editor’s Note: Since the submission 
of this article, effective for estates of 
decedent’s dying after December 31, 1997, 
the IRS Restructuring and Reform Act of 
1998 renumbered §2033A as §2057 and, 
among other changes, made it a deduc- 
tion instead of an exclusion. Act §6007(b)). 

? Katzenstein and McArthur, Planning 
for the Family-Owned Business Exclusion 
Under TRA ’97, 24 Est. PLann. 465 (1997). 

3 Hodgman and Stetter, Drafting for the 
Marital Deduction in Light of the New 
Family-Owned Business Exclusion, 25 
Est. PLANN. 229 (1998). 

4 1993-1 CB 202. 

id. 

6 1959-1 CB 237. 

T Id. 

8 Regulations §§20.2031-2(e) and 
25.2512-2(e). 

9 Trust Services of America, Inc. v U.S., 
88-1 USTC Par. 13,767. 

10 34 T.C.M. 1975-333. 

11 64-1 CB 682. 

12 34 T.C.M. 1975-333. 

13 Reg. § 1.661 (a)-2(f)(1), Kenan v. Com- 
missioner, 114 F.2d 217 (2d Cir. 1940). 

14 See Bogdanski, The Outer Limits of 
Minority Discounts, 23 Est. PLANN. 380 
(October 1996). 

15 88 T.C. at 1001 (1987). 


Keep up the good work, Wilkens, and there could be an indoor office in it for you. 
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Notice to Caveators Prior to 
Will’s Admission to Probate 


ust a caveator be given 

prior notice of the pe- 

tition for administra- 

tion? FS. §733.203(1) 
provides that if a person who is an 
“heir”! or is “a devisee under a will 
other than that being offered for pro- 
bate” files a caveat, then the provi- 
sions of FS. §733.2123 must be fol- 
lowed prior to the admission of the 
will to probate by requiring that a 
copy of the offered will be attached 
to the notice. FS. §733.2123 requires 
that notice be given to “interested 
persons” prior to the admission of the 
will to probate. This article will at- 
tempt to answer whether that heir 
or devisee who filed the caveat must 
be given prior notice of the petition 
for administration. The knee-jerk 
answer to that question would seem 
to be in the affirmative, but is that 
necessarily true? 

FS. §733.203(1) causes the provi- 
sions of FS. §733.2123 to become 
mandatory, rather than permissive, 
but FS. §733.2123 merely provides 
for notice to“interested persons.” Fla. 
Prob. R. 5.260(f) provides: “After the 
filing of a caveat by an interested 
person other than a creditor, the 
court shall not admit a will of the 
decedent to probate or appoint a per- 
sonal representative without service 
of formal notice on the caveator or 
the caveator’s designated agent.” 
(Emphasis added.) 

Nowhere in ES. §733.203(1), Fla. 
Prob. R. 5.260, or FS. §733.2123 does 
it specifically state that an heir or a 
devisee under a will other than that 
being offered for probate, who filed 
a caveat, must receive prior notice 
of the petition for administration. 
Rather, all those provisions speak in 
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A prudent caveator 
under the statute 
should assert in the 
caveat that he or she 
is an “interested 
person’—someone 
who reasonably 
expects to be affected 
by the probate or lack 
of probate of the will. 


terms of notice to an interested per- 
son. 

The early case of In Re Switzer’s 
Estate: Street v. Crosthwait, 134 Fla. 
158 (1938), clarified in 136 Fla. 327 
(1939), seems to indicate that the ca- 
veator” is automatically entitled to 
notice. In that case the beneficiary of 
a will filed a caveat and the will was 
then admitted to probate without prior 
notice to the caveator. Jd. at 160. The 
court held that the caveator was en- 
titled to prior notice and remanded the 
case for further proceedings. However, 
that case dealt with then existing stat- 
ute §5467, C.G.L. (1927), which pro- 
vided in pertinent part: 

If he be apprehensive that the will may 
be admitted to probate without his 
knowledge, he may file in the office of 
the county judge a caveat, and after the 
filing of the same the county judge shall 


not admit the will to probate until he 
shall have given at least ten days’ notice 


to the caveator; or some other person to 
be named in the caveat, if such caveat or 
some other person be found in the county. 
(Emphasis added.) 


Id. at 163. 

As can be seen from the then ex- 
isting statute, notice was required to 
be given to the“caveator” as opposed 
to the current statutory and probate 
rule requirements of giving notice to 
“interested persons.” 

In another case, Grooms v. Royce, 
638 So. 2d 1019 (Fla. 5th DCA 1994), 
the court dealt with an instance in 
which the caveators had filed a ca- 
veat requesting that the court not 
admit a will to probate without no- 
tice to the caveators. The appellees 
had filed a petition for probate re- 
questing the admission of the con- 
tested will and the caveators filed an 
objection challenging the validity of 
the will on the grounds of undue in- 
fluence. Id. at 1020. The trial judge 
denied the objection saying he had 
no discretion but to appoint the 
named personal representative as 
such. Id. The court of appeals con- 
sidered Fla. Prob. R. 5.260 and 
ES. §733.2123 and held that when 
a caveat was filed before the admis- 
sion of the will to probate, the trial 
court was required to hear the will 
challenge before admitting the will 
to probate. Id. at 1020-21. In doing 
so the court held: “These provisions, 
read together, require that if a ca- 
veat is filed, formal notice of the sub- 
mission of a will for probate must 
be given. Thereafter, the court must 
adjudicate any challenge to the will 
before admitting the will to probate.” 

Id. at 1021. 

It is important to note that the 

precise issue being decided by the 


Grooms court was whether the will 
contest had to be heard before the 
admission of the will to probate and 
the appointment of the personal rep- 
resentative. The court correctly said 
that it did. Id. The court, however, did 
not decide whether it was their sta- 
tus as “caveators” or as “interested 
persons” that entitled them to notice. 
The court merely stated the require- 
ments of the probate rule® and the 
statute,’ and concluded that the will 
contest must be heard before the ad- 
mission of the will to probate. Id. at 
1020-21.5 

Therefore, based on Grooms, it can 
be concluded that if an interested 
person files a caveat and that inter- 
ested person is an heir or a devisee 
under a will not being offered for pro- 
bate, he or she is entitled to receive 
notice prior to the admission of the 
will to probate. Nonetheless, are 
heirs and devisees under a will other 
than that being offered for probate 
automatically interested persons? 
Obviously, the definition of “inter- 
ested person” must be reviewed to 
answer that question. 

An “interested person” is defined 
in FS. §731.201(21) as: 


any person who may reasonably be ex- 
pected to be affected by the outcome of 
the particular proceeding involved. In any 
proceeding affecting the estate or the 
rights of a beneficiary in the estate, the 
personal representative of the estate 
shall be deemed to be an interested per- 
son. In any proceeding affecting the ex- 
penses of the administration of the es- 
tate, or any claims described in s. 
733.702(1), the trustee of a trust de- 
scribed in s. 733.707(3) is an interested 
person in the administration of the 
grantor’s estate. The term does not in- 
clude an heir at law or a devisee who has 
received his or her distribution. The 
meaning, as it relates to particular per- 
sons, may vary from time to time and 
must be determined according to the par- 


must notify them as “interested per- 
sons.” 

Assuming for the moment that the 
filing of the caveat requires formal 
notice of the petition for administra- 
tion to be given to the caveator, is that 
a beneficial result for the estate? 
Obviously, it gives the caveator an 
opportunity to challenge the will’s 
validity prior to the person named in 
the will to be the personal represen- 
tative being confirmed as such. As a 
result, the will’s proponent is em- 
broiled in a will contest before he or 
she has the ability to control the es- 
tate. However, it is submitted that 
F.S. §733.203(1), coupled with 
FS. §733.2123, only requires notice 
to interested persons. Therefore, 
what the statutes and probate rule 
are saying is that the people who 
must receive this prior notice must 
have some stake or interest in the 


proceedings. Implicit in the descrip- 
tion of the caveator entitled to notice 
under FS. §733.203(1) is that not 
only must he or she be an heir or a 
person who is a devisee under a will 
other than the one being offered for 
probate, but also he or she must be 
an heir or devisee who would be af- 
fected by the“nonprobate’” of the will 
being offered. That is to say, it must 
be someone who would stand to ben- 
efit from the estate if the offered will 
were not probated (i.e., an “interested 
person”). The effect of the notice prior 
to administration is to allow the will 
contest to occur before the will is ad- 
mitted to probate. 

Thus, it would appear that the 
overriding question of whether a ca- 
veator, who is also an heir or a devi- 
see under another will, is entitled to 
notice automatically is determined 
by whether he or she is an interested 
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ticular purpose of, and matter involved 
in, any proceedings. 

It is important to recall the pur- 
pose of the applicable statutes and 
probate rule. FS. §733.203(1) is de- 
signed to “flush out” a potential will 
contest before the probate process 
goes too far by providing that if the 
persons who are likely to have some 
interest in the validity of the will 
being offered for probate‘ file a ca- 
veat, then the proponent of the will 
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person. On the one hand, looking first 
at the issue with respect to an “heir,” 
the answer must be in the affirma- 
tive. Specifically, assuming the will 
being offered for probate is not valid 
and there is no other valid will, then 
the decedent died intestate.’ If the 
decedent died intestate, then the 
“heir” is obviously an interested per- 
son because he or she then “may rea- 
sonably be expected to be affected by 
the outcome of the particular pro- 
ceeding involved.” §731.201(21). 
On the other hand, does a “devisee 
under a will other than that being 
offered for probate” automatically 
meet the definition of being a person 
“who may reasonably be expected to 
be affected by the outcome of the par- 
ticular proceeding involved”? It is 
submitted that the answer to that 
question is “not necessarily.” 
Specifically, a devisee under a sec- 
ond previously executed will is not, 
without more, necessarily a person 
“who may reasonably be expected to 
be affected by the outcome of the par- 
ticular proceeding involved.” That is 
to say, if the will being offered for 
probate is invalid, in order for the 
devisee under the second prior will 
to be affected, several things must be 
true. First, the doctrine of dependent 
relative revocation must be appli- 
cable and the next previous will simi- 
larly must be completely invalid.® 
Otherwise the devisee of the second 
previously executed will could not 
meet the test of “being reasonably 
expected to be affected by the out- 
come to the challenge of the validity 
of the will being offered for probate.” 
One case touched on this issue. In 
Cates v. Fricker, 529 So. 2d 1253 (Fla. 
2nd DCA 1988), the decedent’s 
daughter attempted to challenge the 
offered will, under which she had 
been excluded. The action was 
brought under the statute allowing 
for the revocation of probate,’ but the 
case is still enlightening. The court 
recognized that an heir at law could 
be an interested party, but the court 
said the daughter had “properly” 
been determined not to be an heir at 
law.”° The court also noted that she 
had been excluded from two previous 
wills. Jd. Under the doctrine of de- 
pendent relative revocation, those 


What the statutes 
and probate rule are 
saying is that the 
people who must 
receive this prior 
notice must have 
some stake or 
interest in the 
proceedings. 


previous wills would have precluded 
her interest, but the court recognized 
that the application of the doctrine 
of dependent relative revocation is 
not always required and, therefore, 
if the doctrine was not applied, then 
the decedent’s heirs would be inter- 
ested. Id. However, as stated previ- 
ously, the daughter had been “prop- 
erly” determined not to be an heir at 
law. Id. 
The court then stated: 

([W]hen an at least facially valid previ- 
ous will is before the court, the burden is 
on the potential heir at law who wishes 
to contest a will to show that the previ- 
ous will which excluded the contestant 
was invalid or that the doctrine of depen- 
dent relative revocation did not apply. 
Such facial validity may be shown, as it 
was here, through copies of previous wills 
which include copies of the signatures of 


the testator and witnesses and of the 
notary certificate. 


Id. at 1254-55. 

The significance of this holding is 
that the court is basically saying that 
a contestant to a will must at least 
make a showing that if the contested 
will is not valid, the contestant 
stands to gain some benefit and is 
thus an interested person. 

In light of the holding in Cates, it 
is submitted that a prudent caveator 
under FS. §733.203(1) should assert 
in the caveat that he or she is an “in- 
terested person” (i.e., he or she rea- 
sonably expects to be affected by the 
probate or lack of probate of the will 
being offered for probate). Moreover, 
if a will is offered for probate and a 
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caveat is filed by a devisee under a 
prior will, it may be advantageous for 
the will proponent to attempt to ob- 
tain admission of the will without 
notice to the caveator by arguing that 
the mere filing of the caveat does not 
establish that the devisee is an in- 
terested party. It is submitted that 
unless the caveat alleges the 
caveator’s “interest,” then the court 
could admit the will to probate with- 
out notice to that caveator. 


1 FS. §731.201(18) equates the terms 
“heir” and “heir at law.” Specifically that 
section provides: “Heirs” or “heirs at law” 
means those persons, including the sur- 
viving spouse, who are entitled under the 
statutes of intestate succession to the 
property of a decedent. 

2 In this case, the heir or the devisee 
under a will other than that being offered 
for probate. 

3 Fia. Pros. R. 5.260. 

4 Fa. Stat. §733.2123. 

5 A will contest is a statutory creature, 
79 Am. Jur. 2d, Wills §844 (1975), and can 
occur before the will is admitted to pro- 
bate or after to advocate the probate of 
another will or intestacy. 18 Fa. Jur. 2d, 
Decedent’s Property §274 (1997). 

6 That is an heir or a devisee under a 
will other than that being offered for pro- 
bate. 

7 A decedent would not necessarily be 
intestate if the offered will is invalid, be- 
cause if there were a prior will and the 
doctrine of -lependent relative revocation 
was applied, the prior will may be resur- 
rected and intestacy avoided. 

8 For example, if it were only invalid as 
to its dispositive provisions and yet con- 
tained a valid standard clause revoking 
all prior wills, the devisee under the sec- 
ond prior will would be unaffected be- 
cause the first prior will, while being in- 
effective for the purpose of testamentary 
disposition, could be effective for the pur- 
pose of revocation of the second previous 
will. E.g., In re Emma Jones, 352 So. 2d 
1182 (Fla. 2d D.C.A. 1977). 

* Id. at 1254. The relevant statute is 
Stat. §733.109. 

10 Td. The court did not elaborate on why 
the daughter would not be an heir at law. 
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Florida Civil Procedure 
by Bruce J. Berman 
Reviewed by M. Minnette Massey 

The bench and bar welcome Bruce 
J. Berman’s incisive and practical 
treatise on Florida pleading and 
practice. Its format facilitates its use- 
fulness and is similar in presentation 
to Moore’s Federal Practice and 
Wright and Miller’s Federal Practice 
and Procedure, the two multi-volume 
federal treatises so well-known to 
students of federal practice. 

Florida Civil Procedure, 1998 edi- 
tion, is volume 4 of West’s Florida 
Practice Series. It, like Professor 
Ehrhardt’s superb analysis of Florida 
Evidence, will substantially aid one’s 
litigation skills and knowledge. 

The rule-by-rule analysis suc- 
cinctly presents the history of each 
rule. This is followed by a compari- 
son to a federal rule of civil proce- 
dure. As the Florida Rules of Civil 
Procedure were patterned after the 
Federal Rules of Civil Procedure, this 
meaningful discussion not only adds 
understanding, it provides access to 
federal cases and commentaries 
which are persuasive in interpreting 
their counterparts in the Florida 
rules. Citations, where appropriate, 
also include references to Florida’s 
three federal district courts’ local 
rules. 

The commentaries are thorough 
and crisp. The text is highly readable, 
informative, and accurate. Its content 
is current. The case citations are an- 
notated in a highly meaningful fash- 
ion. Where there is uncertainty in the 
law, it is noted and analyzed. The 
clarity and scholarship of Mr. 
Berman’s treatise adds to a better 
understanding of this asvect of an 
adjective law. It will be cited as au- 
thority. 

The book has a table of cases, in- 
dex, time frame table, and timing 
table between the Florida and fed- 
eral rules of civil procedure. All in all, 
this is the most complete and thor- 
ough exposition of Florida civil prac- 
tice to date. 

The author is a commercial trial law- 


Books 


yer with more than 25 years of experi- 
ence in private practice. Mr. Berman 
has served on the Florida Bar’s Civil 
Procedure Rules Committee since 
1984, serving two terms as chair. 
Florida Civil Procedure is avail- 
able for $70 per copy. For ordering 
information, call 800/344-5009. 


M. Minnette Massey is a professor of 
law at the University of Miami. 


Supreme Court of Florida 
and its Predecessor Courts 
by Walter W. Manley, E. Canter 
Brown, Jr., and Eric W. Rise 
Reviewed by James M. Denham 

Nearly a decade ago Chesterfield 
Smith, Robert M. Ervin, Mark Hulsey, 
and a number of other legal and judi- 
cial leaders in Florida set out to bring 
into being a history of the Florida Su- 
preme Court. Subsequently, Florida 
State University Professor Walter W. 
Manley organized a team of research- 
ers, authors, and editors. The ensuing 
work was very much a collective effort 
and reflects a solid partnership be- 
tween professor and legal practitioner 
of Manley, noted scholar of Florida his- 
tory, Brown, an attorney, and legal his- 
tory scholar Rise. The result is a book 
that is more than just a history of 
Florida’s highest court; it also consti- 
tutes the best legal history of the state 
available. 

Five neatly crafted sections: Florida 
Territory, Antebellum Statehood, Civil 
War and Reconstruction, Redemption 
and the Bourbons, and Before the 
Great War, organize 19 chapters which 
chronicle the story of Florida’s highest 
court to 1917. Carefully woven into 
each chapter are lengthy biographical 
sketches of justices noting their previ- 
ous legal experience, the route each 
took to the highest court, and the so- 
cial and cultural milieu in which they 
operated. The sketches also shed light 
on members of the court whose con- 
tributions to the state’s constitu- 
tional and political development are 
practically unknown today. 

One striking but not unexpected con- 
clusions is the court’s continuing 


struggle to remain free of political in- 
terference. During Florida’s territorial 
years, federally appointed superior 
court judges which presided over five 
judicial districts formed a Court of Ap- 
peals which met once a year. After 
statehood the pattern continued as cir- 
cuit judges, elected by the state legis- 
lature, constituted the state’s first Su- 
preme Court. In 1851, the state’s first 
independent Supreme Court was ap- 
proved. Two years later the body be- 
came popularly elected. The Civil War, 
Reconstruction, and Progessive eras 
brought substantial changes in the se- 
lection and makeup of the court, and 
these factors are ably chronicled. 

Not enough can be said of the 
work’s three authors. Wa.ier W. 
Manley was the project’s edit>r and 
overall director. Eric W. Rise, the co- 
author with Kermit L. Hall, wrote 
From Local Courts to National Tri- 
bunals: The Federal District Courts 
of Florida, 1821-1990. Canter 
Brown’s ongoing work of 19th cen- 
tury Florida made him eminently 
qualified to pursue this work. More- 
over, Brown’s smooth writing style is 
evident throughout. The result of this 
fine collective effort is a brisk, jar- 
gon-free prose that is written in one 
voice. Packed with new, previously 
unpublished material, it also serves 
as an excellent general history of 
Florida’s first century as an Ameri- 
can possession, and will be a stan- 
dard source of reference for Florida’s 
legal, judicial, and political develop- 
ment for many years to come. 

The Supreme Court of Florida and 
Its Predecessor Courts, 1821-1917 
(University of Florida Press, 1997) 
sells for $45 plus tax and $3.75 for 
postage and handling. It may be or- 
dered from the Florida Supreme 
Court Historical Society, P.O. Box 
11344, Tallahassee, FL 32302. 


James M. Denham teaches history at 
Florida Southern College, Lakeland, 
and is the director of the campus’s 
Florida Lecture Series. He is author 
of A Rogue’s Paradise: Crime and 
Punishment in Antebellum Florida. 
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